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FOURTH SECTION

CASE OF HARDY AND MAILE v. THE UNITED KINGDOM

(Application n0.31965/07)

JUDGMENT

STRASBOURG

14 February 2012

This judgment will become final in the circumstanset out in Article 44 § 2 of the Convention. &ynie
subject to editorial revision.
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In the case oiHardy and Maile v. the United Kingdom,
The European Court of Human Rights (Fourth Sectisitjng as a Chamber composed of:
Lech Garlicki,President,
David Thor Bjoérgvinsson,
Nicolas Bratza,
George Nicolaou,
Ledi Bianku,
Zdravka Kalaydjieva,
Vincent A. De Gaetangudges,
and Lawrence Earl\ection Registrar,
Having deliberated in private on 24 January 2012,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (Bb96907) against the United Kingdom of Gr
Britain and Northern Ireland lodged with the Courtder Article 34 of the Convention for -
Protection of Human Rights and Fundamental Freed¢ite Convention”) by two Britist
nationals, Ms Alison Hardy and Mr Rodney Maile €tapplicants”), on 24 July 2007.

2. The applicants, one of whom (Ms Hardy) had bgramted legal aid, were represented b
R. Buxton, a lawyer practising in Cambridge. ThatethKingdom Government (“the Government”
were represented by their Agent, Mr J. GraingethefForeign and Commonwealth Office.

3. The applicants alleged, in particular, that tegpondent State had failed in its duties u
Articles 2 and 8 of the Convention regarding thgutation of hazardous activities and
dissemination of relevant information.

4. On 23 October 2009 the Vi€éresident of the Section decided to give noticthefapplicatio
to the Government. It was also decided to rulehenadmissibility and merits of the applicatiol
the same time (Article 29 § 1).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicants were born in 1946 and 1935 @ty and live in Milford Haven.

A. The background facts

6. The present application concerns the constmuand operation of two liquefied natural
(“LNG”) terminals on sites at Milford Haven harbo{iThe Haven”).

7. The applicants were members of an informal groluresidents of Milford Haven opposec
the LNG terminals, called “Safe HavenSafe Haven was formed in May 2004 and
approximately fifteen members who met regularlye ®pplicant became involved in Safe He
from August to October 2004.

1. Brief outline of the relevant factual and lefi@mework for the grant of planning permiss
and hazardous substances consent

8. Construction and operation of the LNG terminatsMilford Haven requiresinter alia,
planning permission granted by the relevant lo¢@hping authority; hazardous substances co
granted by the Hazardous Substances Authority; tange with the Control of Major Accide
Hazards (“COMAH") Regulations; compliance with international cerafion requirements f
vessels; and compliance with byelaws, general times and the Port Marine Safety Code. A t
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outline of these requirements is set out below.ftdher details of the relevant domestic law
paragraphs 129-170 below.

(a) Planning permission

9. Planning permission was required for the cowsion of the LNG terminals, including t
jetties and piers, and the use of the land for pogpose. The power of the local planning authes
to grant planning permission for development wdgesu to Regulations which prohibited the g
of planning permission unless relevant environmeantarmation had been taken into account.

(b) Hazardous substances consent

10. The operation of the LNG terminals also regghiconsent from the appropriate hazar
substances authority. The key role of the hazardabstances authority was to control the pres
of hazardous substances on, over or under land.

11. The Health and Safety Executive (“HSE”) wasstatutory consultee in respect of
applications made for hazardous substances conghig. meant that the hazardous subste
authority was obliged to consult the HSE and taetakcount of its representations, but was
bound to follow them. The role of the HSE was tovile advice on the nature and severity o
risks presented by major hazards to people in soding areas so that they could be bala
against other material planning considerations.

(c) COMAH Regulations

12. The LNG terminals remain subject to COMAH Ragans, which apply mainly to tl
chemical industry but also to some storage aatwjtiexplosives and nuclear sites and «
industries where threshold quantities of dangesulstances are kept or used. The purpose
COMAH Regulations is to reduce the risk of majocidents to a level that is as low as reasor
practicable by imposing on-site safety control.

13. The HSE and the Environment Agency Wales (‘BAbnitor compliance with the COMA
Regulations of the LNG operations at Milford Haven.

(d) International certification for vessels

14. The marine vessels used to transport LNG tboMi Haven are subject to certification
compliance with international standards. Compliamdth those standards is monitored by
Maritime and Coastguard Agency (“MCAfr England and Wales, an agency of the Departiok
Transport.

(e) Milford Haven Port Authority

15. Milford Haven Port Authority (“MHPA™has a statutory duty to provide, maintain, opt
and improve port and harbour facilities in, or e tvicinity of, the haven. It has the power to n
byelaws to regulate the use of the haven and teisérections for the purpose of promoting
securing conditions conducive to the ease, conueri®r safety of navigation in the haven an
approaches.

16. The Port Marine Safety Code (“the Cod&Vith which MHPA complies, was issued by
Department of the Environment, Transport and thgidge in March 2000, and has since t
updated. It introduces a national standard foryeaspect of port marine safety. It is suppleme
by a Guide to Good Practice on Port Management &ipes dealing with risk assessment
safety management.

2. The Dragon site

(a) Application for planning permission for the ste

17. In 2002 Petroplus, an oil refiner, appliedPmbrokeshire County Council, the relevant |
authority, for planning permission to develop anG.kerminal on a site at Milford Haven harb
(“the Dragon terminal” or “the Dragon site”Jhe application was supported by an Environm
Statement. The planning application was duly adsesttand publicised by Pembrokeshire Co
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Council and MHPA and the HSE were consulted. Anynioer of the public who wished to do
was able to make comments regarding the proposedagenent.

18. Chapter 15 of the Environmental Statementdl&eptember 2002, dealt with operati
safety. It noted that marine and navigational yafiet the delivery of LNG by marine tankers to
jetty was recognised as an area of concern. Pagdpd therefore commissioned a marine
assessment and a simulation of the manoeuvringbaritiing of a large LNG tanker within f
waterway, in conjunction with MHPA pilots.

19. The Statement identified the main risks agsmrespect of the handling of LNG as fire
explosion. It noted that guidelines for assessraadttolerability of risks existed but that theres
no definitive or prescriptive methodology in the itdd Kingdom. While this could lead
differences in the levels of tolerable risk in thieited Kingdom compared to other countries, ov
levels of risk tolerability were broadly similarrass European Union and other safety cons
countries. Work which had been carried out in respérisk assessment and evaluation incluc
Hazard Identification to identify major hazardgjuantitative risk assessment (“QRAf) respect ¢
major hazards identified; and a calculation of lewd individual and societal risk.

20. The Statement also considered environmend&l from potential incidents. As regard
possible spillage to surface water it noted:

“... complete evaporation of the LNG would take place. NG and water are immiscible no residue w
remain to cause ongoing pollution. The adverse pmama would be a cooling of the water body locathie
spillage as the LNG absorbs heat to evaporate.nGhes large volume of water within the Milford Havevaterwa
it is most unlikely that this cooling would be afsificance.”

21. In a section on “Marine Hazards and Navigdtitme Statement noted:

“Petroplus is involving the MHPA in planning of thwrine aspects of LNG terminal to ensure thatritppsal
will meet the Authority’s requirements for safe ig@tion and prevention of pollution. The involverhércludes:

Consultation in the development of a marine rideasment for the development;
Commissioning of real time simulation for the mowamof LNG vessels in the Haven Waterway;
Arranging for MHPA pilots to witness the operatiohLNG vessels at a European terminal; and

Further consultation during the design, constructind operational stages of the project.”

22. In the context of the real time ship simulatéxercise conducted, the Statement clarifiec
MHPA pilots had been able to undertake trial natogaof an LNG vessel, including turning ¢
berthing activities, under a variety of wind, waaed tidal conditions. It concluded that the ou
from the simulations had confirmed that the largeé@_tankers could be safely operated in
Milford Haven waterway under certain restrictionsgarding wind conditions set out in
Statement. The MHPA pilots who participated in #wmulation exercise indicated that they v
satisfied with the simulation and made recommendatas to maximum wind speed.

23. The Statement further noted that a risk assmsshad been carried out on the effec
increased traffic in the haven from the introductimf LNG vessels. The findings were set ot
some detail in the Statement, which explained dhaverage of 10,700 vessel movement took
in the haven each year and that an increase ofeeaetd00 and 240 movements per year cou
expected once the LNG terminal was operational. Sketement concluded that the prop«
operations would have little significant impacttbie marine traffic environment of the haven.

24. As to mitigation measures for marine aspelets Statement noted:

“As the MHPA is responsible for safe marine operastiin the Haven Waterway, mitigating measures w
include:

Continuing consultation of MHPA during the desiganstruction and operational stages of the project;

Implementing further simulation exercises to asselhtional aspects, such as strong wind conditiorise
approach channel, emergency situations, failurdsahorts;

Implementing simulation training for all MHPA pitvho will handle LNG vessels prior to commencet
of vessel operations;

Application of conservative operational requirensentinder specified wind conditions initially; w
modification when the pilots become more experisneith the LNG vessels;

Installation of wind monitoring facilities on thee®oplus bertl”
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25. In its conclusions and management recommendatthe Statement summarised the i
of the proposed development on a wide variety péets including ecology and nature conserve
transport, social and economic issues, tourismranckation, air quality and noise. On the st
aspects of the development, the Statement concltiggdhe level of risk presented by the L
terminal was tolerable and observed that the oj@ratf the terminal would be subject to ongc
inspection and audit by the HSE.

26. On 21 October 2002 MHPA submitted its view$&mbrokeshire County Council. It nc
that:

“As a Port Authority, we have a duty to assess ipatied building works in the waterway in respecttlogir
impact upon navigation, and also of course havespansibility for maintaining and regulating thee usf the
waterway in a safe and effective manner.”

27. MHPA indicated that its marine department baen working closely with marine adviser
Petroplus to assess the feasibility of LNG vess$elssiting the port area and berthing at
proposed jetties with suitable modifications. Téssessment had included periods using the M;
simulator, based in the Netherlands, where a waattifferent situations including different we
of approaching the berth, various sizes of shipb different weather and tidal conditions were
able to be trialled. The conclusion was that thenidied and agreed means of navigation
operation “more than adequatelgdntained the risks associated with handling swedsels. MHP,
also pointed to the benefit to the marine servimamunity of the increase in traffic which wo
result from the development and the diversificatiotdo new sectors of activity. In short, MH|
was:

.. supportive of [the] proposed development and haweconcerns regarding safety or navigation in
respect”.

28. On 19 March 2003 Pembrokeshire County Cowgraeihted planning permission for an L
terminal at the Dragon site.

(b) Application for planning permission for extengon

29. On 25 April 2003, an application was made byrdplus to extend the LNG terminal at
Dragon site. Again, Pembrokeshire County Counciveatised and publicised the plann
application and consulted various statutory coessltincluding the HSE and MHPA.

30. A further Environmental Statement, dated A@®003, was prepared to consider
implications of the extension. It appears to hagerba revised version of the original Statemel
the section on “operational safetyhe report addressed the potential increase inoislafety whic
would arise from the increase in the stored quaatid throughput of LNG at the site. It noted t&
revised safety report would be required under tO&BH Regulations to examine the hazards, |
and potential consequences of a major accidemiprgplement the report which had been acce
by the HSE for the existing installation. It furtheoted that a new risk assessment had
undertaken to consider the cumulative risk from dapproved scheme together with the additi
tank and regasification facilities, as well as dngmperations.

31. The Statement noted that current movements/gar at the Petroplus berths were in
region of 2,000, and that there were around 1,480y fmovements. When the increase
movements was considered in the context of thedistats as well as the statistics for movemer
the haven as a whole, it was clear that the ineceasiffic would have little significant impact tme
marine traffic of the waterway.

32. The Statement concluded that the risks posedhé extended LNG terminal remait
acceptable, observing that the expansion of thmited would be subject to further scrutiny by
HSE under the COMAH Regulations.

33. A report prepared by the HSE for consideraton2 September 2003 demonstrated ¢
initial examination of the modalities and consegqesnof a major release from a delivery ship w
moored at the jetty. The relevant section concluded

“It is clear that such plumes, centred on the jeity,capable of engulfing the densely populate@ldgwments ¢
Milford Haven (town), Neyland or Pembroke Dock. Buithout PCAG Guidance on the frequency to be ags
to the release, an ignition probability analysisraat be undertaken to determine the significanaéeskterms .
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The paper has included some consideration of redeftom delivery ships whilst moored at the jetiyf the
analyses are incomplete due to shortage of datardplete methodology could be developed over time.”

34. The application, together with the EnvironnaénStatement and responses to
consultation, was considered at Pembrokeshire @oG@auncil's Planning and Rights of W
Committee meeting on 21 October 2003. The minubésdithat the HSE had not advised again:
granting of permission for the extension on safgtyunds. They also recorded that MHPA stro
supported the proposal and was confident that dinehyad the capacity to handle the extra shig
traffic and that there would be no negative impamtsthe satisfactory risk assessment alr
undertaken.

35. On 11 February 2004 Petroplus made a furth@rnpg application, accompanied by
Environmental Statement, dated January 2004, fenaments to the approved LNG terminal.
application was again publicised and was the stibjeconsultation.

36. On 10 September 2004 planning permission wastgd for an extension at the Dragon
and for the amended scheme.

(c) Application for hazardous substances consent

37. In the meantime, on 1 March 2004, Petroplydieg for hazardous substances conser
the storage of LNG. Pembrokeshire County Counailsatied the HSE and MHPA and publici
the planning application.

38. A report dated 12 October 2004 by the DirecfoDevelopment of Pembrokeshire Cot
Council recorded that strong objections to the iappbn had been received from residents of ne
areas calling, in particular, fomall health and safety information concerning thepased Milfor
Haven LNG Terminals [to be] made publicly availat@led openly debated before any fur
consents are given to buildit also noted that the HSE had confirmed that ti$usory obligatio
was complete when all shobased activities had been assessed and had besnitdé accour
Such activities, in the present case, would inclirgetransfer of LNG from the ship to the shore
storage and regasification of the LNG. They woutd, mowever, include the risks from st
moored at or approaching the jetty. The assessofestich risks would fall to the Maritime &
Coastguard Agency.

39. The report continued:

“The MCA has confirmed that as the national maritadeinistration, it would have responsibility févetsafet
of LNG tankers, transporting the cargo, whilst desiUK territorial waters. Although it would conti@auo hav
some general responsibility for the vessel whepagsed from UK territorial waters into the Milfokthven Pol
Authority’s jurisdiction area, the MCA take the view thathmary responsibility passes to the competent ha
authority. The MCA has stated that it would be om@ble to assume that there is some, unspecifirédse i
‘risk’ by virtue of the explosive nature of LNG as a carfbe Port Authority would be expected to allow
proposed activity to go ahead only where this hgls been reduced to ‘as low as reasonably pratticdlne
mitigating actions initiated by the Port Authorityould then be reflected in the Parsafety management sys
which they are required to have in place through Bort Maritime Safety Code. The MCA have a rant
responsibilities for various ‘operationaspects of the code including a general monitoralg for complianc
with the Code by Port Authorities.”

40. MHPA'’s submissions were recorded in the repstiollows:

“The Port Authority has confirmed its jurisdictiomciuding responsibilities (and powers) to regulidie use ¢
the Haven and the overarching views of the MCA obka basis ... The MC/A role in regard to LNG shi
specifically would be that of Port State Contro$pectors looking into the condition and standardtdpboar
operations of the vessels from a safety standp@imé. Port Authority has confirmed that its marirergpnne
including pilots, have participated in risk assessta with teams from both proposed terminals fatdd b
independent risk consultants. The Port Authorigtesthat the outcome has been to confirm that Milféaven he
the capability of handling these vessels safelye Fort Authority has also confirmed that the sdguissue
addressed through the International Ship and Padilify Security Code which sets out detailed siyg
requirements for ships and port facilities basedisk assessments to determine the level of risktha measur
necessary to meet that risk. Port facilities incigdPetroplus have been required to produce a isg@lan befor
operations start and this plan has been and wilticoe to be approved by Transec as the UK Govenhinedy
responsible for security.”

41. The report recommended that the applicatioagpeovec

http://cmiskp.echr.coe.int/tkp197/viewhbkm.asp7eedd=87673220&skin=hud¢fr... 05/03/201.



Page7 sur4(Q

42. On 7 December 2004 Pembrokeshire County Cbapproved the application for hazard
substances consent in respect of the Dragon Site.

3. The South Hook site

(a) Application for planning permission for the ste

43. On 28 April 2003 Qatar Petroleum and ExxonMalgplied for planning permission
develop an LNG terminal at another site at Milfétdven harbour (“the South Hook terminal?
“the South Hook site”)Unlike the Dragon terminal, the South Hook sité ¥athin the authority ¢
both Pembrokeshire County Council and PembrokedBioast National Park Authority and
application was accordingly made to both bodieshénsame month, the operators of the site of
a public exhibition and visitorgentre in the town centre of Milford Haven regagdthe propose
development. The HSE and MHPA were, among othenssudted on the application. It was ¢
advertised and publicised to allow members of thblip to submit any views on the propo
development.

44. Qatar Petroleum and ExxonMobil instructed awi®nmental Statement in respect of
proposed development. A draft dated April 2003 besn provided to the Court. It noted that
LNG industry had an excellent safety record and tihe LNG transport and distribution industn
the United Kingdom had not experienced a majordaati in a history of nearly forty years.
gualified risk assessment was also commissionedhbydevelopers which identified poten
hazards in respect of the LNG terminal.

45. Chapter 14 of the Statement dealt with mapzahds. It was noted at the outset tha
discussion of the hazards was general, but tha¢taileld and specific safety report was b
prepared.

46. The Statement summarised the basic obligatwiséng under the COMAH Regulatio
noting:

“Operators of sites that come under COMAH have @@gmluty to take all measures necessary to preveaju
accidents and limit their consequences to persosthe environment ... These sites are classifigthapily
according to inventory of hazardous substanced) gjifproximately 750 being classified as ‘lower ti@vhere
operators must prepare a Major Accident Preveniaticy (MAPP). The remaining 350 sites, with lal
inventories of dangerous substances, are classifietbp tier'and are subject to additional requirements. T
include submitting a Safety Report to the CA [cotepe authority -in this case the HSE and the EA], preps

and testing a site emergency plan, and providifgyimation to local authorities to enable sffe emergency pla
to be developed. The proposed installation wiltdgetier.”

47. As to assessment of risks, the Statementiexpla

“The COMAH Regulations govern land based indushé&dards. Under these, the proposed terminal valude
the jetty, to the point where the loading arms @mirto a berthed LNG carrier. The jetty comes witthie
jurisdiction of the Milford Haven Port Authority, vich has responsibility for marine navigationaletafand los
prevention issues within the 200 square mile Wadgrw he close contact between the project and lexpaértis
was recently manifested in a formal, tday marine hazard identification exercise. Attesdérclude:
representatives of the Port Authority, pilots and masters, as well as master mariners from thegirdotentic
mitigation measures were identified in this exer@sad are being evaluated for incorporation inodésign ...”

48. It summarised the identified hazards. Mostgpeed to the orsite activities but two hazat
were identified which would have an impact beydnel site itself. The first was the possibility
vapour cloud with delayed ignition. Safeguards psmu related to the design of the containi
tanks, an emergency shut down system to limit seleend gas detention to identify leaks.
second was a ship collision at the jetty. Safeguiarduded emergency release coupling to allo
ship to depart quickly, an emergency shut dowresgsind a firefighting system.

49. On 15 May 2003 MHPA responded to the consatiain support of the propos
development, in terms similar to their letter of @ttober 2002 in respect of the Dragon site
paragraphs 26-27 above).

50. The minutes of a meeting of Pembrokeshire §oGouncil’s Planning and Rights of W
Committee on 21 October 2003 recorded that the H&E not advised against the grantin
permission for the development on health and safgbunds and that MHPA supported
proposed development and had no concerns regasdiiety or navigation. One letter of objec
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from a member of the public had been rece

51. On 12 November 2003, planning permission wastgd by Pembrokeshire Coast Nati
Park Authority in respect of the South Hook Site.

52. On 18 December 2003, planning permission wastgd by Pembrokeshire County Cou
in respect of the South Hook Site.

(b) Application for hazardous substances consent

53. In the meantime, on 21 January 2003, Qataroleatn and ExxonMobil applied
Pembrokeshire County Council and Pembrokeshire tOdasonal Park Authority for hazardc
substances consent for the storage and gasificatitiNG at the South Hook site. The applica
was publicised and the HSE and MHPA were consulted.

54. On 8 January 2004 the HSE provided obserationespect of the application for hazarc
substances consent at the South Hook terminabtdnthat:

“Our specialist team has assessed the risks toutheusding areas from the activities likely to réstithese
Consents are granted. Only the risks from the lolazesr substance for which the Consent is being sdwagte bee
assessed, together with the risk from these sabmasces in vehicles that are being loaded or delba.”

55. On 10 February 2004, the Chief Executive ofMHwrote to Pembrokeshire Coast Nati
Park Authority with responses to questions askexl oblserved that it was necessary to ensur
large LNG ships were managed in such a way thatwere safely and effectively accommoda
He indicated that MHPA approach to accommodating the LNG vessels wasebgiled ris|
assessment, taking into account the characterisfidbe ships and the terminal to be used
making use of simulators and their own pilots athhical teams working with those of the prc
proposers, together with a wide range of speciatissultants, to determine the requirements to
this objective. The result would take into accodat, example, the number of tugs required f
movement; the number of pilots; whether tugs shdaddescorting the vessel; the limits on
weather conditions to allow a movement to take galand the timing of any movement relate
tidal conditions. He explained that MHPA did nateind to close the port while an LNG ship ent
or left as it was not necessary and did not imptbeesituation. He continued:

“... What we will probably be seeking to do (and | sagbably because we are still very much involvedhi
risk assessment of a wide variety of scenarioghas there will be a restriction on vessels beirithiw a giver
distance of an LNG ship when transiting the Haven .

I also understand that some questions have besgdrabout the distance at which other vesseldwitlllowed t
pass an LNG ship at the South Hook Jetty, given ttia stretches some way into the Haven and thatmair
shipping channel in this vicinity is used by alhet commercial ships being that their berths arthén upriver
Again, we are researching this, testing on the kitots and undertaking risk assessments, butliked that we
will be looking to undertake some dredging to widee shipping channel to the South so that someels
including the ferry, will be able to pass the Soditok Jetty with an LNG ship alongside at a furttistance the
would be the case otherwise. We are also lookingtlar ways of controlling shipping passing the tBadook
Jetty in such circumstances which could includeedd of speed, tugs in attendance, maybe evemadgtug in
the vicinity of the LNG ship and restricting any wements to one vessel at a time, certain weathetitbons etc”

56. On 4 March 2004, the Western Telegraph nevespayblished a question and answer al
with ExxonMobil regarding the LNG terminal. Relevaxtracts are quoted below:

“Could LNG explode if there was a collision at ggan the Haven? Or could it explode for any otfearson?

The South Hook sponsors have been working closily evganisations such as Milford Haven Port Auityoro
ensure that the possibility of a shipping incidisngéxtremely low. Vessels are also designed tostaiid significar
impact. If an LNG release were to occur from a pimg incident, and if it were ignited, then theeeff would b
localised to the vessel and its immediate surrcygsland unlikely to impact the land. The recentltheend Safet
Executive assessment examined the consequenceloasuncident and found no cause for local concern

What would happen if there were a spill on searnlaad?

Health and Safety Executive experts have considesézhtial spill scenarios and have found no aoé@encerr
An incident at sea is extremely unlikely, and therent design of ship is aimed at minimising tHeslihood o
release in the event of collision. Milford HavenrPAuthority has emphasised its ability to safegntle LNC

shipping
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Would it not be better if such a terminal was imare uninhabited area?

The HSES review has concluded there are no safety reasoabject to the proposed development. Our |
will be subject to a further safety review by th8E Environment Agency and the Coastguard undeCtmdrol o
Major Hazards (COMAH) requirements. We, as operatill have to demonstrate that all necessary nmeashav
been taken to prevent major accidents. Any issaised locally relating to safety systems, operapingcedure
and emergency response plans will have to be &dbressed.”

57. On 10 March 2004 Pembrokeshire Coast Nati®Gtak Authority Planning Committ
considered the application for hazardous substaocmesent. Concerns were raised at the me
regarding a perceived absence of any QRA on tardqetthe need to dredge the channel to inc
its depth.

58. On 2 April 2004, Pembrokeshire County Courgproved the application for hazard
substances consent in respect of the South Hoek Sit

59. Pembrokeshire Coast National Park Authoritgraped the application on 19 August 2(
On the same day, the development planning offiE€®eonbrokeshire Coast National Park Autho
in a letter to the HSE, MHPA and Pembrokeshire @o@ouncil's Emergency Planning Offic
highlighted concerns about the lack of comprehenstwcture for assessing the risks of the prt
saying:

“Members however were still extremely concerned tibafety issues and are hoping that the COMAH m®¢
rigorous and very demanding and addresses allgssue

This concern has arisen partly because of thetliattthere does not appear to be one overridingakity but ¢
number of bodies involved whose responsibility doesoverlap -and where the edge of that responsibility me
a bit blurred, and a genuine concern about exadtigh body is responsible for what.

The major concern appears to be the possible cobf#itween ships using the channel whilst an LNisltiec
up at the jetty. Objectors seem to think that thace available is too narrow and that there ispibiential fo
accidents if the jetty remains where it is ...”

60. ExxonMobils representatives were also advised of this conmgtetter of 19 August 20(
and were asked to “ensure that the issue is fdltiressed at the time of the COMAH submission”.

4. The Health and Safety Executive’s risk assassofi¢he two projects

61. As set out above, the HSE played an importaatin the planning and hazardous subste
consent process and carried out its own assessioitite projects. In this context, it conducte
preliminary examination of potential marine spitesarios, including the consequences of a r
release from a delivery ship while moored at thiy jéHowever, it ceased work on this aspect of
before it was concluded as marine risks were fdarfdll outside its ambit.

62. On 2 February 2006, in a letter to tBaiardian newspaper, Geoffrey Podger, CI
Executive of the HSE, wrote:

“Re your report on the gas terminals at Milford Havileam happy to make clear that the HSE gave iedéden
advice in the public interest and was not swayedainy external pressure ... The reason the HSE ewairthi
shore side operation but not the risk of an actidésea is simply because we have no legal compet® asse
risks from ships while at sea or under the directibthe ships master. We made this clear to the local autlec
and suggested they consult others, including thetiie and Coastguard Agency, to assess thesepisisto an
consent being granted.”

5. Milford Haven Port Authority’s risk assessmehthe two projects

63. Like the HSE, it can be seen from the abovensary of the two projects that MHPA a
participated in the planning process in respeth®f. NG terminals.

64. On 23 February 2004 the Chief Executive of MHFas asked which body had ultim
responsibility for assessing the risks involvedha movements of LNG tankers in Milford Hav
He replied on 25 February 2004, confirming that;

“The Milford Haven Port Authority is responsible ftre conservancy (management, regulation, provisk
navigation aids and systems etc) of the Waterwdys includes the regulation and management ofrafipsnc

movements. We have a statutory responsibility topsu all traffic and indeed, in common with all Uports
cannot forbid a ship to enter (except in particdacumstances as laid down in appropriate Act®afiament
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What we can and do lay down are the conditions uwtiéech movements will take placee-g. time of entry, sta
of tide, number of pilots, number of tugs etc.”

65. On 27 September 2004, in a letter to Pembhalee€ounty Council, the Harbourmaste
MHPA clarified the extent of MHPA's responsibilisie

“IMHPA] has navigational jurisdiction over the Watay ...

This jurisdiction includes responsibilities (anda@s) to regulate the use of the Haven. Our prinodjgctives il
this regard are to maintain, improve, protect aglilate the navigation and in particular the deatenfacilities i
the Haven ...

Whilst the HSE have said that the Maritime and @nswrd Agency are the UK competent authority, b
correct inasmuch as they regulate shipping at sdataough legislation. As a competent authorityytihave a
overarching view UK wide. Indeed, they advise oimary legislation which can affect the Port Authp@nd ma
act as auditors for the Port Marine Safety Codevttiach this Authority wholeheartedly subscribes. ifhrele in
regard to LNG ships specifically would be that afrtPState Control inspectors looking into the coiodi anc
standard of shipboard operations of the vesseis &safety standpoint.

Marine personnel from the [MHPA], including pilotsave participated in risk assessments with teaoms bott
proposed terminals facilitated by independent isksultants. The outcome has been to confirm thiford
Haven has the capability of handling these vessdidy

[Security] is addressed through the Internatiortap&nd Port Facility Security Code ... which sed$ detaile:
security requirements for ships and port facilitiesed on risk assessments to determine the léviskoand thi
measures necessary to meet that risk.

Port facilities throughout the Haven including Betus have been required to produce a security, plapoint .
security officer, provide additional security equignt, monitor and control access of people, cargbstores ¢
well as ensuring effective security communicatiombere will be a similar requirement for the Soudbok
terminal to prepare a security plan before thest sfgeration.”

66. On 20 December 2004 the Chief Executive of MH&sponded to a letter from a Membe
Parliament regarding the LNG terminals as follows:

“As to the perception that we as a Port Authority @eluctant’'to publish risk assessments ... this really fl
from a lack of understanding of the role of thetParthority. Unlike applications for the shore ténals where th
process that is undertaken is very clearly defimed results on a go/rgp decision, our role as a Port Authorit
different. We do not have the ability to deny ascés any ship (other than in very specific and vidtial
circumstances) given that the UK operates whatealoosely termed an ‘open ports policythat we do have is
responsibility to ensure that any shipping movememeé managed in a safe and efficient manner. iSoetid wi
have undertaken, and continue to undertake, a vaidge of risk assessments to determine the wayhiohwthis
safe and effective management will be carried dhere is therefore no one single document or seibbofiment
that clearly define the situation in which a ‘go/go decision’can be determined, but rather a continuing proot
scenario setting, risk assessment, trial, refiriognarios and identification of mitigation and pnetion measuri
in which a wide number of variables are taken atoount -some of which are still being developed as decs
as to the type of ships and their characteristiedaing defined by the terminal operators and tieams.”

67. In a report dated 13 April 2005 Llogd’Register Risk Assessment Services, or
instructions of MHPA, examined and summarised Higyel statistics for worldwide accide
involving ships. Experience of a fire or explosimm board a ship large enough potentially to ir
people nearby was “as likely per year as beingckthy lightning”. The report observed that
likelihood of an LNG incident was extremely low atit there had never been a recorded inc
of a major release of LNG from a ship to external@sphere and no member of the public had
been injured by LNG from a ship. The authors exgdithat the report carried a moderate lev
error in light of the high level statistics useddactoncluded that more detailed research cou
carried out to address the specific risks at Mdfblaven.

68. In a paper of 20 May 2005, the Chief ExecutiV®HPA summarised the position regarc
the LNG terminals. On the matter of risk assessséhné paper noted:

“One of the concerns constantly banded about byt$afen ... is the lack of quantified risk assesdniBmis is
fallacy either through genuine misunderstanding deliberate refusal to accept what has been told.

We have undertaken a significant amount of rislesssent both ourselves with the terminal operatbies
advisers and making use of specialist third partidge terminal developers themselves have also rtalds
quantified risk assessment some of which relateshifoping movements and we have made use of thema iow!
processe
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To assist us in this we recently commissioned anefpom Lloyds Register Risk Assessment Servicedkihc
specifically at the risk of incidents in Milford Man large enough to potentially injure people ngarb

Their conclusion was that there is as much riskaifig struck by lightning as there is of being el by an
explosion including fire from LNG in the Haven ...”

69. On 9 June 2005 a journalist contacted MHPAngsWwhat risk assessments it had undert
in relation to plans to import LNG to the South Hand Waterson sites, with specific regard tc
marinebased risk. In an email response dated 15 June B®&hief Executive of MHPA indicat
that a number of risk assessments had been uneeréekpart of the process of determining the
in which LNG ships would be managed. He referreth® commissioning ofstudies and repol
from experts and consultantde indicated that, as a port, the MHPA had a stajututy tc
facilitate and support any use of the waterwayingot

“... as a port authority we have no say in the seleaifotine sites, our responsibility is managing thgs tha
will visit the sites chosen.”

70. Accordingly, he explained, the studies weredasigned to determine whether MHPA wc
handle LNG ships, but rather how it would handlenth

71. In its summary grounds lodged with the Highu@oin subsequent judicial revit
proceedings (see paragraphs®0below), MHPA provided details of the risk assesst work i
had carried out. In particular, it stated:

“The Authority has been and continues to be undePitrt Marine Safety Code to assess safety. liuakec
closely with the developers to ensure that whatrigposed will be safe and has undertaken a sefriexbast risl
assessments.

In summary, the Authority has been an active pigditt in the process of risk assessment underthigefthe
developers] since Spring 2002. It has undertakemulsition tests and made specific recommendatiomall
navigation and procedures to minimize hazards. Alt@ority has visited LNG tankers, other Port Auilies ant
terminals which handle LNG, trained pilots, harbmasters and managers and obtained and commissaovex
from consultants about potential hazards.

The Authority’s risk assessment has been open in that it hasxéonple, explained what has been happeni
its annual reports. Moreover, it has taken pa# range of public presentations and respondedyt@aquiries the
it has received from interested members of theipualsld other stakeholders.”

72. The grounds set out, in paragraph 28, somthefspecific risk assessments underte
including:

(a) a marine traffic analysis of vessel movemdémtsugh the port during a 2fay period ii
November 2002 by a marine and risk consultant, déaarine;

(b) a concept risk assessment by South Hook LN@mih@al Company Ltd, with tt
participation of MHPA, dated 20 December 2002 identifying hazards, consequeace
possible mitigation measures relating to potents& of Milford Haven port for the importation
LNG;

(c) a report by the Maritime Research Instituteahddands (MARIN), dated 14 Febru

2003, on simulations to check the nautical consecggof future 200,000LNG carriers;

(d) a March 2003 navigational risk assessment hyidd Marine;

(e) MARIN report of 19 May 2003 on fast time sirmatibns for large LNG ships;

() a technical report dated 13 October 2003 by Rerske Veritas (USA) Inc., a ma
classification society, in respect of South HookGNerminal Company Ltd' proposal assess
the marine risk associated with vessel manoeuvrabda channel and around the South F
terminal for discharging cargo from LNG vessels;

(g) a report dated 20 February 2004 by ABS Coimgylean international consulting operai
experienced in the analysis of shipping collisidns,South Hook LNG Terminal Company L
dealing with potential damage to LNG tankers dughip collisions;

(h) a report dated March 2005 from Burgoyne Cdasiis, international consulting engine
and risk consultants, updating a report on the niateconsequences of fires and explos
involving ships carrying petroleum products (inchglLNG);

(i) a November 2003 report commissioned by SoutbkH.NG Terminal Company Ltd fro
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HR Wallingford, the former research facility foretiMinistry of Defence, dealing with moori
safety and the possibility of disturbance causaddored vessels;

() a report by Gordon Milne, senior risk analyat Lloyd's Register of Shippin
commissioned by MHPA assessing the risk of expioaiod gas release from LNG carriers.
73. MHPA refused to disclose any of these repatitsg commercial confidentiality.

74. The summary grounds further indicated that:

“6. SIGTTO [see paragraph 160 below] has worketl {itHPA] and confirmed to the best of their knowde
that [MHPA] and the terminal operators have dorexisely what they would expect to be done in uratkény risl
assessments and planning for LNG shipping.”

75. This was confirmed by SIGTTO in a letter datddNovember 2006.

B. The first judicial review proceedings (planningpermission and hazardous substances consent)

76. Pursuant to applicable civil procedure ruéeslaim for judicial review of a decision musi
filed promptly and in any event within three montighe decision under challenge (see parag
179-180 below).

77. On 4 March 2005 the applicants filed an apilbe for leave to apply for judicial review
respect of the grants of planning permission armhitlbus substances consent for the South
and Dragon terminals. They alleged a failure taycaut a comprehensive environmental im
assessment of the project as a whole; a failurete regard to the risks arising from marine tc
and to consider alternative locations for the LN@rtinals; and a fundamental misunderstandi
to the characteristics of LNG in the event of arege.

78. On 3 May 2005 the High Court ordered that i@h loearing be held to focus primarily on
issue of the delay in lodging the claim for judiciaview, the applicantsteasons for it and tl
practical implications of the delay for the operat@® two-day oral hearing subsequently took place.

79. On 26 July 2005 leave to apply for judicialiesv was refused on the grounds that
challenge was not made sufficiently promptly; ttiegre was undue delay; and that quashini
planning and hazardous substances decisions wobhdatially prejudice the rights of ExxonMc
and Petroplus, would cause them substantial hgrdahd would be very detrimental to gt
administration.

80. Mr Justice Sullivan summarised the decisiagiadchallenged in respect of the South F
site as: (1) planning permission by PembrokeshmasCNational Park Authority on 12 Novem
2003; (2) planning permission by Pembrokeshire ®ou@ouncil on 18 December 20!
(3) hazardous substances consent by PembrokeskumtyC Council on 2 April 2004; al
(4) hazardous substances consent by Pembrokesbast Glational Park Authority on 19 Aug
2004. The decisions being challenged in respettteoDragon site were: (1) planning permissio
Pembrokeshire County Council on 19 March 2003;p(@hning permission by Pembrokes
County Council for an extension on 10 Septembed2(®) planning permission by Pembrokes
County Council for an amended scheme on 10 Septe2®@@4; and (4) hazardous substa
consent by Pembrokeshire County Council on 7 Deeer2004.

81. As to the reason for the delay in applyingjtmticial review, Mr Justice Sullivan rejected
applicants’ contention that the delay resulted framilabyrinthine decision-making proces#ie
accepted that there was a mass of material, bgidened that this was because the claim forn
adopted a “scatter gurdpproach and sought permission to challenge notlynére decision on
December 2004 in respect of the Dragon site, ad #ie earlier decisions in respect of that
going back some 18 months, and the decisions dmeg some 12 months in respect of the £
Hook site. He noted that, in so far as the appteeaomplained of the absence of a comprehe
environmental impact assessment or its failureke taccount of marine risks, the complaints
directed towards the grant of planning permissisalfi, rather than hazardous substances cons:
relation to both sites, relevant planning permissibad been granted more than three months |
the judicial review proceedings were brought. Salti J was satisfied that the applicants had ki
of the relevant decisions they wished to challdmg@ugust to October 2004.

82. Having concluded that there was no good reaggnthe threenonth deadline for bringir
judicial review proceedings had not been respeetedegards all of the decisions except t
December 2004 decision and that there was no gessbn that the 7 December 2004 decisior
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not challengec promptly” as required by the relevant Civil Procedure Ru*CPF"), Sullivan .
went on to consider the extent of any hardshiprejugdice to third party rights and detrimen
good administration which would be occasioned ifnmssion were nonetheless granted.
concluded that it was clear that the grant of febethe applicantsWwould cause really significe
damage in terms of hardship and/or prejudicethe rights of the owners and operators of thathi
Hook and Dragon terminals. He further consideredt th would be detrimental to go
administration to allow a challenge to decisionsgdack as far as March 2003.

83. Finally, Sullivan J considered whether theliguibterest required that the application she
proceed. In this context, he considered Articlef2h@ Convention but concluded that the pt
interest did not merit the granting of permissian of time, noting:

“81. Although much of the claimantskeleton argument before me was devoted to thesw#rihe claim, | ha
not heard full argument on the substantive issubgtware vigorously contested by the defendants the
interested parties. They deny that there was asymdierstanding as to the characteristics of LNteénevent of g
escape ...

82. ... It would not be possible to resolve thestaiitive matters in dispute without examining imsiderabl
detail the decisiomraking processes that were employed by [Pembraleglounty Council and Pembrokesl|
Coast National Park Authority] in respect of eaéhhe decisions under challenge. In these circuncsts it wouli
not be right to start from the premise that it vebuabt be in the interests of good administratiomtaintain th
decisions because they were unlawful, as on oatasie claimants’ submissions appeared to do.”

84. The judge commented:

“83. | do not doubt that the issues raised in thiencare of considerable local importance in Mitfddaven an
the surrounding area. Equally, |1 do not doubt teaujneness of the claimantsbncerns and that they fai
represent Safe Haven's concerns. But it is alsp tfaisay that Safe Haven'views are very far from bei
representative of the views expressed by the vedg wange of consultees, including such bodieshasTowr
Council and relevant community councils ..."

85. The applicants sought permission to appeaigtusal of leave.

86. The judge ordered that an oral hearing be toetbnsider whether leave to appeal shou
granted. A one-day hearing took place on 20 Jarnk2@0g.

87. On 24 January 2006 the applicants indicatent thtention, in the event that permission
granted, to apply for a disclosure order seekirggldsure of all the documents referred t
paragraph 28 of MHPA summary grounds (see paragraph 72 above) anethry documen
relevant to the proceedings. The application natpecified that the application was made in ¢
to “cover the situation should the Court grant psesmn to apply for Judicial ReviewThey alsi
applied for a protective costs order in respe¢hefsecond applicant, who had at that stage na
granted legal aid.

88. On 17 March 2006 Lord Justice Keene, with whibenother members of the Court of Apj
agreed, delivered the court’s judgment. He considfi¢he applicantsarguments under Article 2
the Convention and explained:

“26. It is obvious that public safety is potentiain issue of importance and that, if there is en@ that it he
been overlooked or not properly considered by #wsibnmaker, then that may justify permission to seekcjat
review. Public safety must be a material considenah the decisiormaking process carried out by the hazar
substances authority, irrespective of Article 2sidarations ...”

89. However, he considered that although Sulliamad not heard full argument on
substantive issues, he had been alive to the Ar@&nd public safety issues which arose in the.
Keene LJ observed that:

“27. ... The Milford Haven Port Authority is a sttty body required to ensure the safety of wateithimvits
jurisdiction. The evidence before Sullivan J madgdar that the Port Authority was satisfied athi® safety of tt
terminal proposals, so far as its own sphere gfaesibility was concerned, while the Health andeSaExecutiv:
had advised that it was content so far as the lesdd activities were concerned. Both these bédidsadvised tt
decisionmakers, the County Council and the Park Authomithp were entitled to rely on the specialist ad
received from those bodies.”

90. Keene LJ accordingly concluded that it wasnofeSullivan J to find that the merits of
applicants’claim did not outweigh the undue delay and theuatieg which permission to proce
would produce.

91. Observing that it wa“strictly speaking unnecessary to scrutinise in tgredeptl” the
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planning decisions in light of his findings on del&eene LJ nonetheless addressed briefl
issues raised.
92. He noted that the essence of the applicaas® was:

“... that the decision-makers did not adequatelysater what are called ‘marine riskeamely the risks to tho
in the Milford Haven area from an escape of LNGrfra ship. In particular, concern is expressed athmutisk o
the formation, in the event of such an escape, ftdramable gas cloud. It is stressed that a pojoulaif som:
20,000 lies within a radius of just over 4 miledtud South Hook and Dragon sites ..."

93. However, Keene LJ disagreed that the riskssesent had been inadequate. He consi
that the risk of collision “was undoubtedly dealithwby the Port Authority”,as counsel for tt
applicants conceded during the hearing. He poimed that MHPA had advised both boc
responsible for granting planning permission andseats that it had thecdpability of handlin
these vessels safely”. As to counsel for the appt& argument that an assessment of the ri
collision was insufficient and that there was aile because of the absence of any assessmen
consequences for the local population of a vaplmuwrd; Keene LJ concluded:

“32. | do not accept that the evidence before nduding the evidence submitted on behalf of thpliagnts
since the oral hearing, demonstrates any such blglecuna. One has to bear in mind in this corioedhe ver
extensive assessments carried out by the HealtSafedy Executive, because these provide the cbftethe Pol
Authority’s assessment. The Health and Safety Executivesdiesaments which considered both the conseqt
and the likelihood of an escape of LNG for all lavased and jetthased activities. Those included the ris
catastrophic failure of an LNG storage tank attdreninal; the failure of a loading arm at the jaitlgile LNG wa:
being transferred from ship to shore; and ‘majdease from a delivery ship while tied up at a jetsee HSI
responses to Park Authority, 5 March 2004, and#B& Summary Grounds of Resistance, paragraphsdQE
Having carried out these assessments, the HeafthSafety Executive did not object to the proposail dithe
terminal on safety grounds. The applicants do ntitise the work done by the Health and Safetydtxiee.

33. That body made it clear in its response ofddil 2004 that it was not responsible for advisingaccident
‘whilst the ship is not attached to the jettBut the Port Authority, which is responsible forvesihg on suc
accidents, did participate in an assessment proghigh led to a risk assessment submitted by th&hSHoo}t
LNG Terminal Company Limited in December 2002 ‘teentify hazardsconsequenceand possible mitigatic
measures’ relating to the use of the port as prxghosee the Port Authority’Summary Grounds of Resistal
paragraph 28(b) (emphasis added). It refers iretigpgunds to a number of other reports and exerciagied ou
so that it could fulfil its statutory responsiliii$ for safety. In any event, once the Health aafétg Executive he
concluded that there were no unacceptable riskbetdocal population arising from either a catgsiio storag
tank failure on land or a major release of LNG frarranker tied up at a jetty, the crucial elemardny assessme
of risk from a vessel not moored to the jetty mheste been the risk of a collision. The risks topbgulation fron
a vapour cloud travelling over land or sea hadaalyebeen considered by the Health and Safety Execigince
the jetties end far out in the Haven. What the Raothority needed to concentrate on above all wige the risk ¢
a collision, and that it seems to have done.”

94. Permission to appeal was refused. In a subseqgdiscussion of the application
disclosure, Keene LJ noted that it was relatethégorospect of a substantive hearing had perm
to bring judicial review proceedings been grantedd that permission had not been gral
Accordingly, no order as to disclosure was made.

95. Prior to the judgment being handed down, p@ieants had been provided with a cop
draft for comment on typographical errors. The mapits’ legal advisers immediately recogni
that the judgment contained an error of fact aagaph 32, where Keene LJ had made referel
the HSE assessment of the consequences obgf release from a delivery ship while tied u@
jetty” (see paragraph 93 above). The applicastdicitor wrote to the court on 15 March 2
advising that no such assessment had in fact beeiled out and requested the court to conside
implications of the factual error before confirmiitg conclusions in the draft judgment. In the )
no change was made to the relevant paragraph dlr#fiiejudgment before it was handed down i
final form.

96. On 10 April 2006, the applicandlicitor made an application to the Court of Appsade
the Civil Procedure Rules Part 52.17 to have thdgment of 17 March 2006 reopened
paragraphs 181-182 below). The application was noadie basignter alia, of an obvious factu
error. The solicitor noted in the application thihough as a matter of routine such applicatia
back to the original tribunal, he would imaginettblee members would recuse themselves ir
case.

97. On 27 April 2006 Treasury Solicitors on beludlthe HSE advised all parties involved in
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proceedings as well as the Court of Appeal of @akeésin the HS’s Summary Grounds. T
statement to the effect that the HSEomprehensive risk analysis included risks aasediwitt
“major release from a delivery ship while tied upgetty” was incorrect. The correct position \
that:

“Risks that may arise from the presence of othestanbes, or from the presence of LNG on a deligtip
either when sailing or when berthed, have not lieken into account in the assessment.”

98. On 8 May 2006 the Court of Appeal ordered thare should be an oral hearing on
guestion of permission in the Part 52.17 proceegjiligpited to the question whether the applice
for permission to appeal should be reopened irt bkhe information provided by the HSE.

99. On 19 May 2006 the applicanssllicitor requested that the matter go to a fresblystitute:
Court of Appeal and that the scope of the hearmgvlilened to allow them to canvass all of 1
complaints concerning the judgment. On 13 June 200&ourt of Appeal declined to vary its ot
of 8 May 2006.

100. On 12 July 2006 the matter came before tlggnat Court of Appeal. It heard and refu
an application that its members recuse themseG@snsel for the applicants accepted that there
no appearance of bias as a result of the narrowstignewhether the application for permissiol
appeal should be opened on the ground that thet @zas misled by the HSE’summary ¢
objections. However, he argued that the court ajppedo be acting in a partisan way
circumstances in which it was prepared to reopergtiestion following receipt of a letter from
Treasury Solicitor confirming the true position, evbas it had not been prepared to reope
matter when the applicantsolicitor had made representations as to the is$udact that was i
dispute. Chadwick LJ, giving judgment for the cotld:

“32. For my part, | can see no appearance of bisisi@ from that fact. The positions changed iniraportan
respect when the letter from the Treasury Solicitas received. Until that date, there was an isgdiact: whethe
or not the HSE had carried out the tests and sskssments which they said they had carried oat. isue of fa
arose because the applicants asserted that ttssgassessments had not been carried out. The HSEsUmmatr
of grounds — the truth of which was verified bystdicitor —asserted that they had been. That question ohtx
been determined against the applicants in the jeddgsrwhich this court handed down on 17 Marcht is tlea
that it was determined against the applicants liarree on what was said by the HSE in the summasyrgls o
objection.

33. In those circumstances, it would have beepgrapriate for the court to reopen that questiofiaof in the
period between making its judgments available iaftdand the formal handing down of those judgmefts
purpose of making the judgments available in dsafiot to invite further submissions on questiohaot whick
have already been decided, but to enable the padidraw attention to obvious errors of fact, sasta misaame
or a misdate. Nor would it have been a proper ground fopeaing the application for permission to appeai
the claimants, through their solicitors, contintedssert that the court had reached the wrongusiona of fact o
the evidence. But a significant change occurrednihbecame clear that the court had reached thelgsion o
fact which it did as a result of being misled bg thSE though the statement of objections.”

101. On 19 July 2006, the Court of Appeal refugetdmission to reopen the application. Ke
LJ highlighted that the error of fact arose in tdomtext of his discussion of a matter which he
indicated was not strictly necessary in light of lother findings. He nonetheless considere:
implications of the factual error identified andnctuded that although MHPA might well he
concentrated on the safety of navigation, it wasicthat in light of the work it had done it felile
to advise that it had no concerns regarding safetynavigation in respect of the propo
developments. He concluded that:

“20. ... The significance of the error in termsaoblic safety has to be seen in context.

21. That context is that both the HSE and the Rathority had undoubtedly carried out a numbeexércise
and studies before advising the planning authesrifiat there was no objection on safety grounds. H&E for it
part had assessed the consequences of an escapisdirom a landbased storage tank; from the failure
loading arm at the jetty; and from the guillotingoture of a thirty inch pipeline between the jedtyd the storag
tanks ... Those assessments have not been cutitige to be observed that the HSE assessmetite d&ilure of
storage tank on land included that of a catastmofatiiure, which would take place at a location abviously mor
distant from the areas of population than the psepdgetties. Yet the HSE was satisfied that pudifety wouls
not be jeopardised, presumably because of thelgarikelihood of such an incident.

22. The Port Authority for its part had carriedt @urange of studies referred to in its summaryu@ds o
Resistance at paragraph 28. Those were, as ond pxpbct, largely directed towards an assessmentaoine
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risks. They included a report from a Senior Riskakst at Lloyds Register of Shipping, commissioned to as
the risk of explosion and gas release from LNGiegsr... There was also evidence before the juddebafore thi
court that there had never been an incident of nrajease of LNG from a ship to the external atrhese ...

23. The Port Authority has statutory responsibiitfor safety within the Haven and it advised theision-
makers, the County Council and the Park Authotftgif there was no such risk to public safety agaoant refus:
of the applications. It was principally for the Péwthority to decide on what research was necgdsait to be s
satisfied. It is not for this court or any courtttg to second guess the Author#ydecision on what it needs by v
of research in order to advise the decigsioakers, unless it is obvious that it has negleittestatutory duties. Tl
evidence falls far short of that. In short, thetdat point now seen to be mistaken was of limitigghificance eve
on this aspect of the case. Moreover, as Mr Strakebehalf of the Port Authority submits, that Aarity has
powers, if at any time it should appear to it ttiet risks are likely to be greater than presergbns to be the ca:
to prevent the jetties being used for LNG unloadiagd of course the planning authorities also hamweers ti
revoke the consents with which these proceedingis@ancerned.”

102. Having set out the position as regards asssgf marine risk, Keene LJ concluded:

“But in any event, | come back to the fundamentaitpevhich | indicated earlier, namely that the take of fac
now relied on by the applicants did not occur ineasential part of this coustreasoning when it dismissed
application for permission to appeal.”

103. The applicantssolicitor subsequently wrote to the then Head ofilClustice asking fc
advice on what could be done. He replied that a Ravw 52.17 application could be made, w
would be considered by a Lord Justice who had eehlon the original tribunal. The applicants
solicitor duly lodged a new Part 52.17 application.

104. Lord Justice Wall considered the applicateord, concluding that the members of
tribunal had not erred in refusing to recuse thdwvese dismissed the application by order «
October 2006. He concluded that there was no pgocepr appearance of bias in such a g
revisiting its earlier judgment in light of an idéred error of fact. Indeed, in his view, it w
manifestly sensible for it to do so.

105. The applicants sought leave to appeal toHinese of Lords the decision of the Cour
Appeal tribunal not to recuse itself. The House.ofds refused leave on 13 March 2007 or
grounds that it “discerned no error of law”.

106. In or around May 2007, the second applicamts vadvised by the Legal Servi
Commission that his application for legal aid ie fhdicial review proceedings had been granted.

C. The requests for information

107. On 23 December 2004 the applicargslicitor wrote to MHPA requesting access
environmental information. On 5 January 2005 MHR%Sweered that it did not see any benef
responding.

108. On 7 January 2005, following the entry intocé of the Environmental Informati
Regulations 2004 (see paragraphs 171-177 beloe)apiplicants’solicitor wrote again to MHP;
On 31 January 2005, he wrote a third time expjictinder the Environmental Informati
Regulations. On 1 February 2005, MHPA again ansivehat it did not see any benefit
responding.

109. On 15 February 2005 the applicamsslicitor asked MHPA to reconsider its respons
accordance with Regulation 11 of the Environmehtfdrmation Regulations (see paragraph
below). By letter dated 18 March 2005, MHPA respauhthat it remained to be convinced tha
Environmental Information Regulations were applieab

110. On 22 April 2005 the solicitor for the appints wrote to the Information Commissic
asking him to confirm whether MHPA was a “public tlarity” for the purposes of tl
Environmental Information Regulations.

111. On 22 October 2005 a request was made to MB\PAembers of the public under
Freedom of Information Act 2000 (see paragraph h&®w) to see all formal, documented
assessments which had informed MHPBAecision that it could handle LNG vessels safeifPA
replied on 2 November 2005 that it was not suljeche Freedom of Information Act. It indica
that it sought to respond to questions and conckutsthat it did not intend to make the le
amounts of information obtained through the plagnprocess publicly available as raw d
although the information had been made availabtedgalatory bodies and agenc
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112. On 10 November 2005 the applic’ solicitor made a further request to MHPA to
copies of risk assessments and reports referrgdth@ir summary grounds of defence lodged ir
judicial review proceedings (see paragraph 72 abd¥e also requested copies of any subse:
marine risk assessments undertaken in respeceé @NIG terminals.

113. On 14 November 2005 the Information Commissig Office confirmed that MHPA d
constitute a “public authorityfor the purposes of the Environmental InformatioegBations. |
further advised that MHPA could nonetheless comtitturefuse to disclose the information souc
it did not constitute “environmental informatiofdr the purposes of the regulations, or if anyhe
exceptions to the disclosure obligation applie@ (@ agraphs 173-177 below).

114. By letter of 26 June 2006 MHPA replied to #pplicants’ solicitors requests for disclost
under the Environmental Information Regulations. RAdindicated that while it had concluded
it did fall within the ambit of those regulatioriswas not required to disclose the risk assesss
carried out in respect of the LNG terminals at bhitf Haven, on the basis that these consti
operational, and not environmental, information. RAd did, however, provide a copy of
Environmental Assessment undertaken prior to thdeming of the channel opposite the
terminals. It also offered to provide such enviremtal information as could be extracted f
operational reports, on the basis that the costiomfy so would have to be met by the applic
The letter concluded:

“... we have gone to great lengths to explain and descrot only the details of what we are doing buywanc
the outcomes in terms of the formation of our piomshandling LNG ships. What we have not done &kenfreel:
available large volumes of information, as it ig éitm belief, that to do so would be irresponsibied confusin
for the public. The information needs to be pubinbntext of not only the purposes for which it vedained, bt
also the explanations and conclusions drawn froWé maintain that the best way to do that is thhoperson:
contact, presentations and explanations on givarses of action ...”

115. On 29 June 2006 the applicastdicitor wrote to MHPA asking it to reconsider dscisiot
and challenging the assertion that information gieiig to risk assessment did not const
“environmental informationin terms of regulation 2 of the Environmental Imf@tion Regulatior
(see paragraph 177 below).

116. On 14 July 2006 MHPA responded. It advised thany of the risk assessments undert
were not instructed in order to advise the planranthorities but in order to assess MHBAwr
operational requirements for handling LNG shipsMiiford Haven. However, the assessmi
subsequently assisted MHPA in providing the necgsadvice to the planning authorities. MH
offered to extract relevant environmental inforraatior the sum of approximately GBP 400.
solicitor for the applicants subsequently askedifdormation from two reports only, namely
report by Gordon Milne, senior risk analyst at ld&y Register of Shipping, commissioned
MHPA assessing the risk of explosion and gas relé@sn LNG carriers (“the Milne report”gnc
(ii) relevant extracts containing environmentalbimhation of a report entitledQatargas Il Projec
Milford Haven Marine Concept Risk Assessment” (“@Datargas report”He requested a new qu
on that basis.

117. On 28 September 2006 the Chief Executive BPM advised the applicantsblicitor tha
he was unable to disclose any of the material retg@deas to do so could seriously jeopardis
fairness of the judicial review proceedings. Healkdied on the refusal of the companies conce
to consent to the disclosure of material from thygorts. In weighing up the public interest tes
required by the Environmental Information Regulasio he noted that notwithstanding
presumption in favour of disclosure, disclosure wasin the public interest in the present cas
the information requested should not be made pyldicailable without an explanatory context
where it would cause unnecessary confusion or ecancdéhe applicantssolicitor replied on 2
September 2006 expressing his disappointment apadiiing MHPAS reliance on the exceptions
out in regulation 12 of the Environmental InforneatiRegulations (see paragraphs 178-below)
He referred the matter to the Information Commissio

118. On 16 November 2006 the applicastdicitor wrote to MHPA advising that in light dhit
Court’s findings inGiacomelli v. Italy no. 59909/00, ECHR 2006H, it would commence judici
review proceedings regarding the failure of MHPAdisclose documents unless the information
provided within twelve days.

119. On 12 March 2007 the Information Commissiossued a Decision Notice under sec
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50(1) of the Freedom of Information Act 2000 (seeagraph 178 below) ordering disclosur
the Milne report and the Qatargas report. As regtird public interest test, the notice advised that

“In this particular case, the Commissioner belighas there is a very strong public interest in digclosure ¢
environmental information relating to the develommneof LNG terminals in Milford Haven. The LN
developments are locally controversial ... Disctesof environmental information of the type reqeesin this cas
could add significantly to public knowledge of ttigks posed by the development and better inforblipdebate.

Furthermore, the Commissioner believes that thgera public interest in ensuring that the Port Atithiois
undertaking its duties effectively and that it adegly assesses and manages risk within the Haveerms o
highprofile and potentially hazardous developments sscthe LNG terminals, there is a legitimate puislteres
in demonstrating that public safety has been falbnsidered by all relevant authorities, includirge tPor
Authority, at each stage of the development protess

120. On 25 April 2007 MHPA appealed the rulingthe Information Tribunal. However, or
October 2007 it withdrew its appeal and providedarted copies of the Milne Report and rele
extracts of the Qatargas report to the applicants.

D. The second judicial review proceedings (disclage of documents)

121. While the MHPA appeal against the Informati@ommissiones ruling was outstandir
the first applicant sought leave to bring judici&iew proceedings in respect of MHRAContinuin
refusal to disclose documents related to the rsdessments it claimed to have conducted
regard to the LNG terminals.

122. On 4 July 2007 permission was refused folgwan oral hearing. As regards informa
falling within the Environmental Information Regtitans, Beatson J referred to the existence
alternative remedy, namely an application to th®rimation Commissioner and the Informa
Tribunal. To allow judicial review, he said, woub@ duplication and would risk circumventing
system set out in the Regulations.

123. In respect of information not falling withinose Regulations, Beatson J concluded th:
applicant had failed to demonstrate an arguable taat there was an obligation to provide
information arising from a positive duty on the laarity under Articles 2 and 8. He noted -
MHPA had advised the decisionaking authorities that the risks were so low astoavarrant th
refusal of planning permission or hazardous substconsent and that the Court of Appeal he
the earlier judicial review proceedings, found ttheg authorities were entitled to accept that asl
Accordingly, the activities in question could n@& tonsidered “dangeroustich as to give rise to
obligation under the Convention to allow the pulslazess to the information. He further consid
that insofar as the applicant sought disclosureasdessments required for the previous juc
review proceedings (see paragraph 87 above), te elas an “improper use of judicial review”
He noted that the matter had been before Sulliventlde original judicial review proceedings
found that had it been arguable that the applicaet® entitled to this information, then the me
would have been dealt with then. He concluded thatapplication was either out of time or
attempt to reopen a matter which had already beeited.

124. The applicant sought leave to appeal thaguln a judgment dated 30 November 2007
Court of Appeal dismissed the application. Toulsdrindicated that while he did not consider
Beatson J had erred as regards the applicabilitsrbtles 2 and 8, he would have allowed
applicant to argue the matter before the full caddwever, he concluded:

“11. As it seems to me, the plain and obvious mepof the present proceedings] is to endeavouglitit
material which could have been, and indeed to atpeas, asked for in the earlier proceedings, @eoto presel
continuing argument that those previous consenghtonot to have been granted. This is exactly i of
endeavour which the court ought not to supports Hpupellant has had the opportunity to seek thesendents ¢
the time of the earlier proceedings, and it seamm¢ that the conclusion arrived at by Beatson g erdirel
apposite: that this is indeed a reformulation oftalias being sought in those proceedings. Thossepdings hay
already occupied the time of the Administrative @dar a lengthy leave hearing, followed by two simeration
by the Court of Appeal and it would be wholly wrotlgat permission should now be granted to brindcjat
review in the present form.”

E. The applicants’ expert report

125. The applicants submitted to the Court a coipsgn expert report by Dr R.A. Cox date
September 2008 and prepared in the context of glemmh to the European Commission in 200¢
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his report, Dr Cox reviewed the approach to and okeisk assessments by MHPA.
considered each of the reports referred to inutarmsary grounds (see paragraph 72 above), r
that the majority of the reports were never reldamad that only two of them, the ABS Consul
and Burgoyne Consultants reports, looked as thdhgi might be relevant to the kinds of |
assessments that MHPA should have carried out.

126. The report concluded:

“For most LNG projects, the risks due to spills ba sea are the highest risks involved in such prajelue t
the particular difficulties of controlling a spdf LNG on water, the size of the shigsirgo tanks, and the relativ
high likelihood of a marine accident compared tinailarly large spill onshore.

In particular, the risks to the onshore populatdue to marine operations at Milford Haven, havkefethrough
regulatory gap. The EU Seve2directive does not extend to port areas, andatithorities did not elect to L
their other powers to evaluate this risk to an egjent standard ...”

127. The applicants also submitted a letter fronCbx dated 29 April 2010, following a revi
of the Government’s observations in the case.drdtter, Dr Cox noted:

“In short, the modular ‘risk assessmetitat MHPA rely on is a risk assessment only in skase that it is
compendium of separate pieces of work that allhaymon the risks in some way but which have neeentpulle
together into a clear and convincing analysis coring the overall degree of risk which the shorpydations wil
have to bear, nor has it been shown that the safdguhat are planned will be sufficient to offdet very larg
potential consequences of a spill of LNG from gshcargo tanks into the Haven.”

128. Dr Cox went on to explain the gaps in thke assessment carried out, including the abs
of any identification of locations in the port wkex ship might become grounded or be involvec
collision; the failure to calculate the annual freqcy of such incidents; the failure to evaluag
chance of immediate ignition of an LNG cloud inieas scenarios; the failure to calculate the
of LNG vapour evolution and cloud size in differerdnditions and the probability of scena
where the LNG vapour reached the shoreline; andaih@&e to compute the risk to individuals
the shore.

II. RELEVANT DOMESTIC LAW AND PRACTICE
A. Planning permission

1. Granting planning permission

129. Pursuant to section 57 of the Town and CguRtanning Act 1990 (“the Planning Agt”
planning permission is required for the carrying @uany development of land.

130. The power of the relevant local planning arities to grant planning permission
development is subject to the requirements of tberil and Country Planning (Environmel
Impact Assessment) (England and Wales) Regulafi®A9 (“the EIA Regulations”)Regulation :
of the EIA Regulations prohibits the grant of planghpermission unless the planning authority
taken into account the relevant environmental mfion required when the project compr
environmental impact assessment development.

131. The EIA Regulations give effect to Councitdaitive 85/337/EEC on the assessment ¢
effects of certain public and private projects ba €énvironment, as amended (“the EIA Directjve”
Article 1(1) of the EIA Directive provides that a@ipplies to the assessment of the environm
effects of public and private projects likely tovkasignificant effects on the environment. Purs
to Article 2(1), member States of the European brmce required to adopt all measures necess
ensure that, before consent is given, projectdyliteehave significant effects on the environmey
virtue, inter alia, of their nature, size or location are made sulifea requirement for developm
consent and an assessment with regard to thesteff@rticle 3(1) provides that the environme
impact assessment must identify, describe and sgses appropriate manner, in the light of ¢
individual case, the direct and indirect effectsagbroject on human beings, fauna and flora;
water, air, climate and the landscape; materiattasand the cultural heritage; and the intera
between all these factors.

132. Article 5(3) obliges the developer to furntble authorities with information including
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description of the measures envisaged in ordervimda reduce and, if possible, rem:
significant adverse effects; the data requiredlémiify and assess the main effects which the ¢t
is likely to have on the environment; and an oetlaf the main alternatives studied by the deve
and an indication of the main reasons for his aadigking into account the environmental effects.

133. Atrticle 6 provides that member States shedliee that any request for development col
and any information gathered pursuant to Articlear® made available to the public withil
reasonable time, in order to give them the oppdstun express an opinion before the decisio
the request for development consent is taken.

2. Discontinuing or revoking planning permission

134. Section 97 of the Planning Act allows a |galainning authority to revoke or modify &
planning permission that it has granted beforepienitted operations have been completed,
considers expedient. Under section 100 of the RignAct, the Welsh Ministers have the powe
direct a local planning authority to revoke or nfgda planning permission if they conside
expedient to do so. Section 107 provides that cosgteon may be payable where plan
permission is revoked or modified under these sesti

135. Section 102 of the Planning Act empowersladlcal planning authority to require that
use of the land be discontinued, or to impose d¢mmdi on the use of land or require that buils
works be altered, after the permitted operationgehtaken place. Pursuant to section 104 o
Planning Act, the Welsh Ministers have the powerntake such an order if they conside
expedient to do so. Section 115 provides that emsg@tion may be payable where plan
permission is discontinued or made subject to ¢ under these sections.

136. Any decision whether to exercise these pavesttser by the local planning authority or
the Welsh Ministers, would in principle be susdelgtito judicial review.

137. InR (CPRE) v. London Borough of Hammersmith and FuJHaave to apply for judici
review in respect of a decision not to revoke oetlplanning consent under section 97 of
Planning Act was granted. The application was sysetly dismissed on its merits but,abiter
dicta, the judge observed that there was substance irepondentsubmission that the applicat
based on the refusal to revoke was really a lokak-attempt to try and achieve what the court
already refused to do, namely to permit a challanghe validity of previous planning decision:
respect of which leave to apply for judicial reviead been refused on grounds of delay.

B. Hazardous substances consent

138. Section 4 of the Planning (Hazardous Substgnéct 1990 (the Hazardous Substan
Act”) provides that consent is required for the presafichazardous substance on, over or t
land. As noted above, an application for consenstnhe made to the appropriate hazar
substances authority. The Planning (Hazardous &uwdxs$) Regulations 1992 specify wi
substances are hazardous substances and the yjoéstich substances which require prior cor
under the Hazardous Substances Act.

139. Section 9 of the Hazardous Substances Aotvalthe hazardous substances authori
impose such conditions on the grant of hazardobstances consent as it thinks fit. It may imj
general conditions relating to the site and/or Bpeconditions relating to each substance inclt
in the consent.

140. Section 13 of the Act gives the hazardoustsimioes authority the power to vary or revc
condition to which hazardous substances consenpreasously subject. It provides:

“(1) This section applies to an application for mdeas substances consent without a condition sutgeshict
a previous hazardous substances consent was granted

(2) On such an application the hazardous subssamathority shall consider only the question of ¢bedition:
subject to which hazardous substances consentdshewgranted.

(3) If on such an application the hazardous sulgst® authority determine—

(a) that hazardous substances consent should héedraubject to conditions differing from those jsgb tc
which the previous consent was granted; or

(b) that it should be granted uncondition:
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they shall grant hazardous substances consentdauglyr

(4) If on such an application the hazardous suosts authority determine that hazardous substacmeser
should be granted subject to the same conditiotkas® subject to which the previous consent wastgd, the
shall refuse the application.”

141. Section 14 allows the hazardous substancé®réay to revoke a hazardous substa
consent or modify it to such extent as it considexpedient if it appears, having regard to
material consideration, that it is expedient tookesor modify it.

142. Such decisions are, in principle, susceptiblgudicial review. The Government did
provide details of any case in which judicial revief the exercise of these powers has been sought.

C. COMAH Regulations

143. The LNG terminals are subject to the COMAHjRations as amended by the Contrc
Major Accident Hazards (Amendment) Regulations 200Bich implemented Council Directi
96/82/EC of 9 December 1996 on the control of mafmident hazards involving danger
substances (“the Seveso Il Directive”), as amended.

144. Regulation 4 of the COMAH Regulations progidier a duty on operators of installation
which the Regulations apply to take all measuregssary to prevent major accidents and limit
consequences to persons and the environment.

145. Pursuant to Regulation 5, every operator mnaigtout delay and within a thrementt
deadline, prepare and thereafter keep a documgimgseut its policy with respect to the preven
of major accidents (“MAPP documenthe policy must be designed to guarantee a higél lef
protection for persons and the environment by gmmte means, structures and manage
systems. It must be revised as required by any fination of the installation, the processes ca
out or the quantity of hazardous substances present

146. In the preparation of the MAPP document, anlmer of principles must be taken i
account. The document must be in writing and shalgatify and evaluate major hazards, wl
should include an assessment of their likelihood sewverity. It should address the organisatic
personnel and their roles and responsibilitiesc@dares and instructions for safe operation;
procedures for monitoring, auditing and review.should also include details of planning
emergencies.

147. Regulation 7 requires the operator of anallaion to send to the competent authori
safety report, within a reasonable time and prothe start of construction of the installation.e
safety report must include, as a minimum, infororaton the management system and or
organisation of the establishment with a view tganaccident prevention; a presentation of
environment of the establishment, including a dption of the site, identification of installatic
and other activities of the establishment which ldopresent a major accident hazard ai
description of areas where a major accident coatdig a description of the installation, incluc
the main activities which are important from thenpaf view of safety, sources of major accic
risks and conditions under which a major accidenild happen, together with a descriptior
proposed preventive measures; an identification aoddental risks analysis and prever
methods, including a detailed description of thesggde major accident scenarios and -
probability or the conditions under which they acowluding a summary of the events which |
play a role in triggering each of these scenartbs, causes being internal or external to
installation and an assessment of the extent amerise of the consequences of identified m
accidents; measures of protection and interventmrimit the consequences of an accic
including a description of the equipment instaliedhe plant to limit the consequences of m
accidents, the organisation of alert and interegntiand a description of mobilisable resoul
internal or external. The report must be reviewed revised at five-yearly intervals at least.

148. Regulation 9 requires operators to preparemargency plan. Regulation 10 impos
similar obligation on local authorities. The emerge plans must providanter alia, details o
persons responsible for emergency procedurespteedeable conditions which could be signifi
in bringing about a major accident and how theselitmns should be controlled and arrangen
for limiting risks and providing warnings.

149. Regulation 14 addresses the provision ofin&tion to the public. It provide
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“(1) The operator of an establishment shall—

(a) ensure that persons who are likely to be ira@a referred to in paragraph (2) are suppliedyowit thei
having to request it, with information on safetyamares at the establishment and on the requidii@vimur in thi
event of a major accident at the establishment;

(b) make that information available to the pubBlic.
150. The area to which 14(1) refers is:

“an area notified to the operator by the competetticaity as being an area in which, in the opinainthe
competent authority, persons are liable to be tdteby a major accident occurring at the establesitr

151. The minimum content of such information imEs confirmation that the establishmel
subject to the Regulations; an explanation in semi@rms of the activities undertaken at
establishment; general information relating to tlaeure of the major accident hazards, inclu
their potential effects on the population and tmei®nment; adequate information on how
population concerned will be warned and kept infednm the event of a major accident; adec
information on the actions the population concersleduld take, and on the behaviour they st
adopt, in the event of a major accident; and detafl where further relevant information car
obtained. The emergency plans must be reviewedradlified as required.

152. Regulation 18 requires the competent authtwiprohibit the operation of any installat
where the measures taken by the operator for téxeption and mitigation of major accidents
seriously deficient. It allows the competent auitiyoto prohibit the operation of any installat
where the operator has failed to submit the sabgigrt within the time stipulated.

D. Milford Haven Port Authority

153. Milford Haven is the fourth largest port ihet United Kingdom. Milford Haven P«
Authority (“MHPA”) is a trust board which was established as an ik statutory body by t
Milford Haven Conservancy Act 1958. Its powers haireee been extended by the Milford Ha
Conservancy Act 1975, the Milford Haven Conservaficy1983, the Milford Haven Port Author
Act 1986 and the Milford Haven Port Authority AQ@ (“the 2002 Act”).

154. MHPA has the power to make byelaws to reguthe use of the haven, including
movement of vessels within it and the time, marareat condition in which vessels may ente
leave the haven. MHPA issued byelaws in 1984 a3 Zéhich apply to the sites on which the L
terminals are located. Pursuant to the byelaws Haoourmaster of MHPA may give directic
relating to activities covered by MHP#statutory duties. The Harbourmaster can thereégelat
the movement, speed and mooring of vessels asawéfie loading and unloading of goods. He
take such reasonable steps as he thinks fit whastens of vessels fail to comply with his direcs:
Further, the byelaws include provisions controllirgyv vessels are to be navigated and manoe
within the haven.

155. Section 15 of the 2002 Act empowers MHPA teegdirections for the purpose
promoting or securing conditions conducive to theeg convenience or safety of navigation ir
haven and its approaches. It may give general téhres; applicable to all or to a specific clas
vessels or, under section 17 of the 2002 Act, spelitections to a particular vessel. As frol
January 2006, MHPA has introduced general direstiorder the 2002 Act which largely reflect
byelaws.

156. Vessels seeking to enter the haven mustroorthiat they are in possession of rele
certification before entry is allowed. In the cask vessels transporting LNG, this include
certificate of fithess for the carriage of liquefiegases in bulk. Vessels carrying dange
substances are prohibited from entering the haveisibility falls below a specified level. Furth
before such dangerous substances may be handl@d wiharbour area, the harbour authority |
prepare an effective emergency plan and consuit entergency services and any other approj
body.

157. The Port Marine Safety Code introduces anatistandard for every aspect of port me
safety. MHPA took the necessary steps to compli wie Code by 2001. The Code is based
the principle that the duties in relation to maroperations in ports are discharged in accorc
with the safety management system. The safety nesmeigt system is informed by, and based
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a formal risk assessment. The aim is to establsfstem covering all marine operations to er
that the risks of such operations are both tolerald as low as reasonably practicable, a
identify the means of reducing such risk. Safetynaggement plans include preparations
emergencies, and emergency plans need to be pedblish

158. The Code is supplemented by a Guide to GoadtiPe on Port Management Operat
dealing with risk assessment and safety managerbetrisk assessment typically involves
gathering, familiarisation, hazard identificatiarsk analysis and assessment of existing mee
and risk control. Risk is to be assessed in foursywaamely consequences to life, the environr
port authority operations and users.

159. The Dangerous Substances in Harbour Areasil&ems 1987 cover liquid dangert
substances in bulk. Before such substances canabeldd within a harbour area, the harl
authority must prepare an effective emergency ptahconsult with the emergency services ant
other body it considers appropriate. MHPA has pmegaan emergency plan and consulte
required. The process of assessment is continuadistenges in the level of risk are identified
addressed.

E. Industry reports

160. SIGTTO (The Society of International Gas Tenénd Terminal Operators Limited) i
non-profittmaking company, formed to promote high operatiragaards and best practices in
tankers and terminals throughout the world. It es technical advice and support to its men
and represents their collective interests in tezdirand operational matters. It has published sd
guidance papers on matters related to LNG.

1. SIGTTO Information Paper No. 18ite Selection and Design for LNG Ports and B
(1997)

161. The paper emphasises in its introduction ttratlevel of marine risk is determined by
position chosen for the LNG terminal. As to jetbgation, section 6 of the paper advises that tle
placed “in sheltered locations remote from othert psers”. Section 7 highlights the need
ignition controls extending around and beyond theediate terminal area.

2. SITTCOLNG Operations in Port Areas: Essential best prastifor the Industry2003
Witherbys Publishing)

162. Section 1.1 of the paper notes:

“... the hazards arising from [LNG], should it escapetmosphere are: the eventual prospect of a gasl,
many times the volume associated LNG with an acemyipg risk of fire or explosion ...

Release of LNG into the atmosphere of any areangawithin it low energy ignition agents carries lwit a rist
of fire or explosion. Such conditions will prevai any port area where ignition agents are notcéffely
prohibited, as they are in installations specificabnstructed for the handling of hydrocarbons.”

163. Section 1.3 highlights the risks occasionaohucollision between vessels:

. it is clear, their inherently robust constructionstwithstanding, that LNG tankers are vulnerabl
penetration by collisions with heavy displacemenips at all but the most moderate of speeds. Sncidént:
ought to be treated as credible within any portneteavy displacement ships share an operatingagment witl
LNG tankers.”

164. Section 1.4 of the publication observes:

“Since there has never been a catastrophic fadtien LNG tankeis hull and containment system there ar
incident data upon which to construct scenariosofohg the release of large quantities of LNG irttte
atmosphere. However the behaviour of released LESHeen carefully studied in the light of certairportan
experiments involving controlled releases ...

After a release of liquefied gas a cloud will d®geland travel horizontally from the spill point wndthe
influence of prevailing winds. The cloud will coimtahe gaseous components of the LNG ... and aiing with
air the cloud will develop flammable propertiesrfthgh] much of its volume ...

As it travels away from the spill point the cloudliwarm, becoming progressively less dense. Asatms tc
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ambient temperature it will become buoyant in ad disperse vertically. Pure methane is lightenthia ... but i
is the temperature of the entire cloud, not justgaseous component, [that] determines its behavidthe
components too must warm to higher temperaturesréefertical dispersal ensues. Meanwhile the clailt
continue to disperse in a generally horizontalaiom, developing a shape similar to an elongateche.

In practice the geometry and behaviour of a gaaccleill be determined by the specific circumstanoéshe
release. The single biggest determinant will alwhgsthe volume of LNG released. Thereafter the ashep
behaviour of the cloud will be determined by theerat which liquid gas is released to the atmospHheispersal i
specific incidences will also be greatly influend®adwind conditions, atmospheric stability, ambigperatur
and relative humidity. The topography and surfameghness of the terrain over which a cloud movdkgreatly
influence dispersal characteristics ...

When the gas cloud is no longer fed by fresh volmmiegas it will disperse in the atmosphere unsilantire
volume is diluted below the lower explosive limitrfmethane. Its flammable properties will then keénguisher
and no further risk will remain.”

165. On assessing the cloud behaviour in a spesitfiation, section 1.4 provides the follow
guidance:

“... First there must be established a realistic estinohtthe maximum credible release, or spill. Se¢dhe
released gas cloud is modelled using realisticasafor air temperature, wind forces and atmosplstaigility at th:
location in question. From such analysis it is flesto predict with credible accuracy the liketyesario following
a worst probable gas release into the atmosphere.”

166. Section 1.5 observes:

“There has never been an incident involving the epreion or catastrophic failure of an LNG tanker’
containment system indeed, the safety record for this class of shipxemplary. Nevertheless, this safety re
notwithstanding, the risk profile of LNG tankersepents a very serious residual hazard in port afehe vital
structure of the tanker is penetrated.”

167. Section 2 concludes:

“Risk exposures entailed in an LNG port project &thdlerefore be analysed by a Quantitative RiskeAsmer
(QRA) study. Such a study must involve the operetiat the terminal and the transit of tankers thinatne port.

Risk assessments do not of themselves improveysdfiet they should be regarded as decision tootwdier tc
satisfy company safety policy and the Authoritiesttrisk is acceptable.”

168. The section specifies that QRA results shgidtd, as a minimum, a high confidence
there being a low risk of the tanker failing to mtain track during the transit; a high confiden¢
the tanker not encountering other vessels in stsitthat present risks of collision; no cred
scenario leading to a high energy grounding thdtshdhe prospect of the inner hull be
penetrated; and no credible scenario that miglat fedahe tanker encountering a heavy displace
vessel in situations where the resulting colligimpact could be sufficient to penetrate the tramg
tanker’s inner hull.

169. Section 4 clarifies that:

“The most important single determinant of risk dteatto LNG operations in port areas is the selraifcthe sit
for the marine terminal — the location of the tanlkerth(s).”

170. It provides that whatever the prevailing emstances, no terminal should be sited
position where it may be approached by heavy digphent ships which have an inherent capa
to penetrate the hull of an LNG tanker. It addst thi& port traffic must be excluded from -
environs of an LNG marine terminal, having regaodtlie assessment made of the mauxil
credible spill and likely dispersal of the gas.

F. Public access to environmental information

171. Aside from the provisions in the EIA Direeivand the COMAH Regulations oblig
States to ensure that certain information be maddadble to the public (see paragraphs 133
149151 above), a public right of access to environemtformation is established by -
Environmental Information Regulations 2004. Redatat5 sets out a duty to make avail
environmental information on request:

“(1) Subject to ... [the provisions of the EIA Regiidns], a public authority that holds environmé¢
information shall make it available on requ
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(2) Information shall be made available under gaaph (1) as soon as possible and no later thawd2Ring
days after the date of receipt of the request.

172. Regulation 5(4) stipulates that where thermfation made available is compiled by ol
behalf of the public authority, it must be up tdejaaccurate and comparable, so far as the |
authority reasonably believes. Regulation 9 obli¢fes public authority to provide advice
assistance to applicants, so far as it would bgoresble to expect the authority to do so. Regul
11 allows an applicant to make representations paolkdic authority in relation to his request
environmental information if it appears to him ththe authority has failed to comply witl
requirement of these Regulations in relation tordtpiest.

173. Regulation 12(1) provides that a public arthomay refuse to disclose environme
information requested if:

“(a) an exception to disclosure applies under grashs (4) or (5); and

(b) in all circumstances of the case, the pubiteriest in maintaining the exception outweighspbblic interes
in disclosing the information.”

174. However, Regulation 12(2) stipulates thatublip authority shall apply a presumptior
favour of disclosure.

175. Regulation 12(4) provides that a public atthonay refuse to disclose information to
extent thatjnter alia:

“(b) the request for information is manifestly aasonable;

(c) the request for information is formulated @m tgeneral a manner and the public authority hagptied witt
regulation 9;

(e) the request involves the disclosure of intecnanmunications.”

176. Regulation 12(5) provides that a public atthonay refuse to disclose information to
extent that its disclosure would adversely affeder alia:

“(a) international relations, defence, nationaluséy or public safety;

(e) the confidentiality of commercial or industriaformation where such confidentiality is proviiey law tc
protect a legitimate economic interest;

(f) the interests of the person who provided tiferimation where that person—

(i) was not under, and could not have been putnimhy legal obligation to supply it to that or asther publi
authority;

(ii) did not supply it in circumstances such thlat or any other public authority is entitled apfom the
Regulations to disclose it; and

(iif) has not consented to its disclosure; or

(g) the protection of the environment to which it@rmation relates.”

177. Regulation 2 defines “environmental inforroatias having:

“... the same meaning as in Article 2(1) of the [EIA}daitive, namely any information in written, visualral
electronic or any other material form on—

(a) the state of the elements of the environmarth @as air and atmosphere, water, soil, land, taps an
natural sites including wetlands, coastal and neadneas, biological diversity and its componentsjuding
genetically modified organisms, and the interacdorong these elements;

(b) factors, such as substances, energy, noiskatien or waste, including radioactive waste, e0iss
discharges and other releases into the environmaffieting or likely to affect the elements of teevironmer
referred to in (a);

(c) measures (including administrative measussh as policies, legislation, plans, programmesgyenmente
agreements, and activities affecting or likely tieet the elements and factors referred to in (&) é) as well ¢
measures or activities designed to protect thcaaemts
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(d) reports on the implementation of environmelggislation;

(e) costbenefit and other economic analyses and assumptiged within the framework of the measures
activities referred to in (c); and

() the state of human health and safety, inclgdire contamination of the food chain, where raiveondition
of human life, cultural sites and built structunegsmuch as they are or may be affected by the sfahe elemen
of the environment referred to in (a) or, througbse elements, by any of the matters referred ¢h)iand (c).”

178. Section 50 of the Freedom of Information 2800 (“FOI Act”) allows any person to apj
to the Information Commission for a decision asmuether a request for information made
public authority has been dealt with in accordamaéh the FOI Act or the Environmen
Information Regulations. The Information Commis&pbrhas powers of enforcement if a pu
authority does not comply with the terms of degisntice. It is possible to appeal the decisior
the Information Commissioner to the Fifiger Tribunal and a further appeal to the Uppebiina
is available on points of law.

G. Time limits for bringing judicial review proceedings

179. Section 31 of the Supreme Court Act 1981 ipiess that the High Court may refuse
application for judicial review where there has memdue delay. The relevant subsections prt
as follows:

“(6) Where the High Court considers that there heenbundue delay in making an application for jud
review, the court may refuse to grant—

(a) leave for the making of the application; or
(b) any relief sought on the application,

if it considers that the granting of the relief ght would be likely to cause substantial hardstdp di
substantially prejudice the rights of, any persowould be detrimental to good administration.

(7) Subsection (6) is without prejudice to any@neent or rule of court which has the effect ofiting the time
within which an application for judicial review méwe made.”

180. Rule 54.5 of the Civil Procedure Rules seatsspecific time limits for filing a claim form
judicial review proceeding

“(1) The claim form must be filed—

(@) promptly; and

(b) in any event not later than 3 months aftergteinds to make the claim first arose.

(2) The time limit in this rule may not be exteddsy agreement between the parties.

(3) This rule does not apply when any other enantnspecifies a shorter time limit for making tHaimm for
judicial review.”

H. Re-opening of final appeals under Part 52.17 dhe Civil Procedure Rules

181. CPR Part 52.17 permits theoening of final appeals in the Court of Appeatkteptione
circumstances. It provides as follows:

“(1) The Court of Appeal or the High Court will hieeopen a final determination of any appeal urless
(a) itis necessary to do so in order to avoid irgastice;

(b) the circumstances are exceptional and madepitopriate to reopen the appeal; and

(c) there is no alternative effective remedy.

(2) ... ‘appeal’ includes an application for persiis to appeal.”

182. There is no further appeal from the decisibtne judge on the application for permission.

THE LAW
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|. ALLEGED VIOLATION OF ARTICLES 2 AND 8 OF THE CAVENTION

A. Scope of the case

183. The applicants complained under Articles 2 &nof the Convention that the Uni
Kingdom authorities had failed in their duties telg to the regulation of hazardous indus
activities because of their failure properly toesssthe marine risks of the proposed LNG opera
They further complained about the lack of informatdisclosed regarding the risks associated
the LNG terminals in Milford Haven.

184. Being master of the characterisation to bergin law to the facts of the case (&aerre
and Others v. Italyjudgment of 19 February 199Reports of Judgments and Decisidr#984,
p. 223, 8 44; andatar and Tatar v. Romanigdec.), no. 67021/01, § 47, 5 July 2007), the C
considers that in the light of its case-law (képez Ostra v. Spai® December 1994, § 51, Serie
no. 303-C;Hatton and Others v. the United Kingdd@®C], no. 36022/97, § 96, ECHR 2004},
Guerra and Otherscited above, 8§ 57Giacomelli v. Italy cited above, 8§ 77) the applicants
complaints are most appropriately examined fromsthadpoint of Article 8 alone, which provides:

“1. Everyone has the right to respect for his iévand family life, his home and his correspondenc

2. There shall be no interference by a public ety with the exercise of this right except such ia ir
accordance with the law and is necessary in a datiosociety in the interests of national secunityblic safet
or the economic welbeing of the country, for the prevention of disarde crime, for the protection of health
morals, or for the protection of the rights andttems of others.”

B. Applicability of Article 8
1. The parties’ submissions

(a) The Government

185. The Government disputed that Article 8 wagliagble in the circumstances of the cas
was clear from the Court’'s catmw that Article 8 only applied to cases where sevenvironment;
pollution was in fact occurring (citing.opez Ostra cited above,8 51) or where it had be
determined that individuals were likely to be exgub$o the dangerous effects of an activity in sa
way as to establish a sufficiently close link wpttivate and family life Taskin and Others v. Turkey
no. 46117/99, § 113, ECHR 2004-X). In the applisacase, no severe environmental pollution
actually occurred, nor was there any likelihooderposure to such pollution through the oper:
of the terminals. Their allegations were confinedhe potential marine risks posed by the oper
of the LNG terminals. In such a case, in ordetiovsthat Article 8 was applicable, the Governr
contended that the applicants had to be able trteamguably, and in a detailed manner, that fck
of adequate precautions taken by the authorities,degree of probability of the occurrenc
damage was such that it could be considered totitaes a violation (citing Asselbour
v. Luxembourgdec.), no. 29121/95, 29 June 1999). The appbkcamre not in that situation: 1
degree of probability of marine risks occurring arabulting in adverse consequences fol
applicants was inevitably extremely small. In thev€rnment$ view, the mere possibility of ha
was not sufficient for Article 8 to be applicable.

(b) The applicants

186. The applicants maintained that Article 8 wapglicable in their case and argued tha
Government had failed to put in place a scheme wmatld have allowed proper and transpe
regulation of the hazardous activities. They emisealsthat they were not able to demonstrat
level of risk posed to them by an LNG leak in tlevén precisely because the relevant authc
had failed to assess the risks properly and hedf&o inform them of the risks. They distinguis
the case ofAsselbourg to which the Government referred, on the groumat in that case tl
applicants complained of a continuing nuisance euthproviding convincing evidence of t
nuisance. The present case, by contrast, concexnedntinuing threat, and there was cop
evidence that fears as to the consequences of & dpil were real. In particular, industry rep:
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demonstrated that there was a risk arising from Ldp@rations. In the applica’ view, Article &
had to be applied in a precautionary way, and tildroender that Article devoid of any purpose
only applied after an accident which directly aféstthe applicantsprivate and family lives he
occurred.

2. The Court's assessment

187. As the Court noted Fadeyeva v. Russiao. 55723/00, § 68, ECHR 2008; Article 8 ha:
been relied on in various cases in which envirortaleczoncerns are raised. However, in orde
raise an issue under Article 8 the interferenceutiwdhich the applicant complains must dire
affect his home, family or private life.

188. In cases concerning environmental pollutibe, pollution must attain a certain minim
level if the complaints are to fall within the seopf Article 8 (sed.6pez Ostracited above, § 5
and Fadeyevacited above, 88 690). The assessment of that minimum is relative depgknds ¢
all the circumstances of the case, such as thadgityeand duration of the nuisance and its phy
or mental effects. The general context of the emvitent should also be taken into account. 1
would be no arguable claim under Article 8 if thetrdnent complained of was negligible
comparison to the environmental hazards inherelifeten every modern city.

189. The Court has also found Article 8 to applyeve the dangerous effects of an activit
which the individuals concerned are likely to bep@sed have been determined as part ¢
environmental impact assessment procedure in swehyaas to establish a sufficiently close
with private and family life for the purposes oftite 8 of the Convention (séeaskin and Others
cited above, 8§ 113). In the subsequent caSeitair v. Romaniano. 67021/01, 27 January 2009,
Court found Article 8 to be applicable in a casaamning a risk posed by a mineral extrac
plant. In that case the absence of any internakidecor other official document indicating, il
sufficiently clear manner, the degree of risk whibk hazardous activities posed to human h
and the environment was held not to be fatal tocthem, given that the applicant had attempte
pursue domestic remedies, and that a previousantidvolving an accidental spillage had rest
in a higher than usual reading of certain toxicdpieis in the vicinity (at 88 93-97 of the Coart’
judgment)

190. In the present case, there is no suggeditantite normal operation of the LNG termil
poses any risk to the applicants or to the enviemmin particular, there is no allegation of
continuing pollution caused by the transport of LNGMilford Haven. The risk, according to
applicants, arises from the possibility of a cadiisin the haven, leading to the escape of a
guantity of LNG and the potential for an explosiona fire as a result of such an accident.
applicants allege that the possibility of collisiamd the risks and consequences associated wit
an event have not been properly assessed.

191. The Court notes that in order to establish@erate the LNG terminals, the operators"
required to obtain planning permission and hazasdlbstances consent (see paragrafls 92¢
and 138 above). The projects were of such a natute require, pursuant to the EIA Directive,
environmental impact assessments be prepared éagraphs 13Q31 above). The installatic
were classified as “top tieffor the purposes of the COMAH Regulations, entgilmore onerot
conditions on the operators (see paragraph 46 abblre SIGTTO guidance to which the applici
referred makes recommendations regarding the marirssiection of a site for an LNG termina
order to minimise marine risks. It also makes m&fiee to the risk of fire and explosion in the e
of an escape of LNG into the atmosphere (see pgrhgrl61170 above). A report by the HS
following an initial examination of the consequencd a major release from a delivery ship mo
at the jetty, concluded that released LNG plumeslavbe capable of engulfing Milford Haven (
paragraph 33 above), the town where both applicgaside.

192. In the circumstances, the Court is satistieat the potential risks posed by the L
terminals were such as to establish a sufficiealbge link with the applicantgrivate lives an
homes for the purposes of Article 8. Article 8 csardingly applicable.

C. The complaint under Article 8 of the Conventionregarding the safety of the LNG terminals

1. Admissibilit
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(&) The parties’ submissions

(i) The Government

193. The Government argued that the applicantsféagetl to bring a relevant challenge in
domestic courts by way of judicial review withiretprocedural timdimits. The courts had refus
to grant permission to seek judicial review on vesitablished principles reflecting the importanc
legal certainty having regard to the delay in bingghe challenge and the consequent prejudic
detriment to good administration that would haverbeaused by allowing their challenge to pro
so long after the grant of the permissions. Thdiegts’ allegations regarding public safety w
not such as to override the public interest comaittns, particularly having regard to
assessments carried out by the HSE and MHPA. Thesrdfusal by the courts to allow
applicants to proceed out of time was for a legitienpublic interest purpose and was proportionate.

194. In any event it was not appropriate to alkovate challenge to planning permission w
the HSE and MHPA retained powers to prevent LN@viigts taking place if any fundamental is
of public safety arose, and where the relevantaiiibs had the power to revoke consents. In
respect the Government emphasised that the aptdibad failed to apply to the relevant author
to take action in respect of the continued openatamd regulation of the LNG termine
notwithstanding the powers of those authoritiesdotrol the LNG operations and the supervi
jurisdiction by way of judicial review of the dontscourts over the exercise of those powers
paragraphs 134-137 and 1482 above). They highlighted the possibility of nmakrepresentatiol
to MHPA, as the port authority responsible for dagjng activities at the port of Milford Haven,
perform further risk assessments; to the possitbfitapplying to have the planning permissions
hazardous substances consents revoked based gedaitgerferences with their Convention ri
which they claim were not considered at the tineeglrmissions were granted; and to the possi
of monitoring the actions of the HSE and the MCAl ahallenging them in the event of any fai
to act in compliance with applicable regulations.

(iiy The applicants

195. The applicants accepted that powers exigiedllbw the authorities to revoke or v
consents or to curtail uses of property. Howeviee, applicants could do no more than ask
authorities to revoke or vary the consents, a reiguehich, according to the applicants,
authorities would be certain to reject. It was clibat these powers were rarely exercised in @
first, because they generally required the decisiaker to acknowledge that a previous dec
was wrongly made; and second, because compensatiold have to be paid, and in the pre
case the level of compensation would be impossitye.

196. The applicants considered the suggestionttiegt could judicially review a failure by t
authorities to revoke or vary the various consémtze wholly unrealistic. In their view, the domie
courts had made their reluctance to assist in ¢ase apparent, and the applicants referr
particular to the disclosure proceedings (see paphg 12324 above) where the Court of Apg
had refused permission to proceed on the basighbaltisclosure application was intended to ¢
proving a case which had already been rejecteaeiotiginal judicial review proceedings.

197. The applicants accepted that, in seekinghtdlenge such a project, it was sensibl
challenge the actual grant of consent allowingpitggect to go ahead. However, they contendec
this did not absolve the State from continuingaket steps to secure compliance with the rigr
guestion, particularly if all necessary steps weretaken at the site selection stage.

(b) The Court’s assessment

198. It is primordial that the machinery of prdten established by the Convention is subsic
to the national systems safeguarding human rigtiis. must not usurp the role of Contracting Si
whose responsibility it is to ensure that the fundatal rights and freedoms enshrined therei
respected and protected on a domestic level. Tlheofiexhaustion of domestic remedies is thert
an indispensable part of the functioning of thisteyn of protection and those who wish to im
the supervisory jurisdiction of the Court as consecomplaints against a State are thus oblig
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use first the remedies provided by the nationahllexystem (see, amongst many author
Akdivar and Others v. Turk, 16 September 1996, 8 6Beports1996-1V; andDemopoulos ar
Others v. Turkeydec.) [GC], nos. 46113/99, 3843/02, 13751/02,66333, 10200/04, 14163/(
19993/04, 21819/04, § 69, 1 March 2010).

199. Article 35 8§ 1 requires that the complaimi®mnded to be made subsequently at Stras
should have been made to the appropriate domestig, lat least in substance and in compli
with the formal requirements and tirhisits laid down in domestic law and, further, theaby
procedural means that might prevent a breach o€trerention should have been used &kdival
and Others cited above, § 66; andardot v. France19 March 1991, 8§ 34, Series A no. 200).
incumbent on the Government claiming nexhiaustion to satisfy the Court that the remedy a.
effective one available in theory and in practi¢ethee relevant time, that is to say, that it
accessible, was one which was capable of provicBdgess in respect of the applicantomplaint
and offered reasonable prospects of successAfgdiear and Otherscited above, § 6&ennedy \
the United Kingdom no. 26839/05, § 109, ECHR 2010-..Hlowever, once this has be
demonstrated it falls to the applicant to establisdt the remedy was in fact exhausted or ws
some reason inadequate and ineffective in thegodati circumstances of the case or that f
existed special circumstances absolving him offoen the requirement.

200. The Court agrees with the domestic courtisdbgpite the way that their substantive jud
review claim was formulated, the applicants wereegsence seeking to challenge the grar
planning permission in respect of the projects, aont the hazardous substances consents
paragraph 81 above). It observes that the High tCfound that the applicants had known of
relevant decisions they wished to challenge in Audga October 2004 (see paragraph 81 ab
The Court notes that, as the applicanthallenges to the grants of planning permission
hazardous substances consent were deemed to hawddoged with undue delay, they there
failed to comply with the relevant procedural regments set out in the Supreme Court Act :
and the CPR (see paragraphs 82 and 179-180 above).

201. The Court further acknowledges the existarigaowers to revoke, discontinue or vary
consents granted in respect of the LNG terminatstha availability of judicial review to challer
any perceived failure to comply with regulatoryidat(see paragraphs 134-137 and 14R-above
It seems, from the partiesbservations and the judgments of the High Coudt @ourt of Appea
that rather than seeking to challenge the planpergissions in proceedings brought out of tin
would have been more appropriate for the applicemseek to make use of the powers contain
the Planning Act and the Hazardous SubstancesoAdquest revocation of the consents, or
variation to require that a marine risk assessmentarried out, failing which, to lodge judic
review proceedings of the authoritiedecisions to refuse those requests. The applicaatge
instead to challenge the original consent and hheeefore failed to pursue remedies allov
consents to be revoked or modified

202. However, the Court notes that in reviewing diecision of the High Court that there wa
public interest such as to justify an extensiorthaf timeperiod for bringing a claim for judici
review in respect of the planning permissions aadahdous substances consents, the Col
Appeal considered the applicant®mplaints regarding the alleged absence of anogppte risl
assessment. It observed that both the HSE and HieAvhad expressed their satisfaction as t
safety of the proposals and had advised the reledegisionmakers (see paragraph 89 above
the circumstances, it disagreed that the risk aps&st had been inadequate (see paragra
above). In the subsequent proceedings brought éapiplicants to seek disclosure of docum
both the High Court and the Court of Appeal refeéri@ the undesirability of allowing the applice
to use the proceedings as an attempt to haegastined a complaint already examined in dete
the courts (see paragraphs 123-124 above).

203. It is therefore clear that notwithstanding &pplicants’ decision to bring out-tifre judicia
review proceedings against the initial grants adnping permission and hazardous subst:
consents instead of seeking to have those consewtked or modified, the domestic col
addressed their arguments as to the inadequadye afsk assessments and expressed themse
be satisfied with the assessments which had beeducted. That being the case, the courts
examined the applicantsomplaints on the merits and any subsequent clyslerould not, in tr
Courf's view, offer reasonable prospects of succesddrtircumstances the Court is satisfied

http://cmiskp.echr.coe.int/tkp197/viewhbkm.asp7eedd=87673220&skin=hud¢fr... 05/03/201.



Page31 sur4C

the applicants have exhausted available and efeectomestic remedies. The Governr’'s
objection as to non-exhaustion is accordingly tegc

204. The Court considers that this complaint ismanifestly illfounded within the meaning
Article 35 § 3 of the Convention. It further notist it is not inadmissible on any other grount
must therefore be declared admissible.

2. Merits
(a) The parties’ submissions

(i) The applicants

205. The applicants emphasised at the outsetlibgtmade no complaint about the assess
of the risks posed by the shoreside operationgspect of the LNG terminals. They accepted
the HSE, an independent statutory authority withuty to provide safety advice, based on a (
approach, had been fully involved in the assessofethie shoreside risks. The applicarsimplain
concerned the assessment of the marine risks,riicydar, the danger of a major release of L
from a delivery ship. They argued that it was notious which body was responsible for asse:
such risks in the context of advising the planramgl hazardous substances authorities. Unlik
HSE, MHPA had commercial interests in the operatbthe haven, and it was not clear if it \
even a statutory consultee in relation to the appbns for planning permission and hazari
substances consent. The applicants contrastetskhassessment of the labdsed risks by the H
and the EA, under the Hazardous Substances Remdatind the COMAH Regulations, with
position regarding marineased risks, where there was no equivalent asseséyan independe
regulator and the COMAH Regulations did not appty.the applicantsview, it could not b
assumed that because a gas leak on the shore éraddsessed as “acceptabéeSimilar risk at se
was also acceptable, referring to the conclusidnber expert, Dr Cox (see paragraphs 12%-
above).

206. The applicants accepted that some form kfassessment had been conducted in resg
the Dragon site but considered that the assessofentarine risks was limited and that
documents released indicated that the data wededueate to reach any firm conclusions. 1
contended that no assessment at all of the maske had been undertaken in respect of the !
Hook site. In respect of both sites the applicansssted that MHPA had not adopted the s
rigorous QRA approach as the HSE had done (segnagta 55 above). They emphasised tha
Government had failed to supply a copy of any QRAtber assessment which is said to have
carried out.

207. The applicants insisted that quantitativie aissessment, understood as an assessmen
took the potential consequences from a range ofasmes and then attributed frequencies to tl
was the “gold standardor assessing risk. The HSE used clearly publigig@delines as to wh
level of risk was acceptable in advising plannélswever, there was no evidence that MHPA
undertaken a QRA to determine whether the oveeatllof risk posed by the LNG terminals
acceptable, and references to any QRA carriedlouild be treated with extreme caution as it
clear that MHPA had advised on the safe manageafesftipping within the haven in the contex
LNG terminals whose locations was already decideé paragraph 66 above).

208. The applicants noted the position of SIGTh& MHPA had done precisely what SIGT
would expect to be done in undertaking risk asseas@nd planning for LNG shipping. Howe\
they pointed out that the Government had not addrethe fact that the SIGTTO guidance reqt
QRA of the marine operations and set out a sefiesimmum safety requirements (see paragr
165 and 16769 above). The Government did not explain howeheguirements were compl
with, or why they were not complied with. Althoughe applicants accepted that there wa
existing regulatory requirement for any particullormat of risk assessment or bertt
arrangements, the Essential Best Practice GuidaogeSIGTTO (see paragraphs 1620 above
was a material consideration and lack of adhereagaired an explanation from the Governrr
The applicants further contended that SIGTTO, tfeEHMCA and the relevant Governm
department appeared never to have had sight of MBIk assessment work, and were ther
in no position to assert that it was done correotlyat all. In particular, MHPA had entered |
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confidentiality agreement with developers whichverged it from releasing safety informat
either to the public or the planners.

209. As regards the Governmentontention that the technical assessment offibeations we
within their margin of appreciation and more speaify within the competence of MHPA, 1
applicants agreed with the statement in so farhascarrying out of day to day operations
concerned. However, they disputed that the margiappreciation and the competence of Mt
were relevant to the failure of the regulatory mss to assess the underlying risks of the
operation as a whole.

(i) The Government

210. The Government contended that even if Art&lgave rise to positive obligations on
authorities to consider the marine risks, the abian extended only to conducting approp!
investigations and studies so that the effectd@factivities that might damage the environmen
infringe individual rights could be predicted andakiated in advance and a fair balance c
accordingly be struck between the various interaisssake.

211. The Government insisted that the relevartiaiites had complied with any duties aris
under Article 8 in respect of the regulation of &@ous industrial activities. They explained
there were many processes involved in LNG tranggiort and storage. A comprehensive regul:
regime was in place in the United Kingdom. The thet there was more than one regulator di
reflect confusion but the robustness of the reguategime.

212. In the Governmerst’submission, Article 8 did not impose requiremamtghe authorities
conduct a marine risks assessment in any specificescribed format. It was primarily a matter
the relevant authorities, subject to the wide nrargi appreciation applicable in this area
determine what was the appropriate assessmente Was no requirement for the assessment t
a particular form or to be in the form of a spectiipe of QRA which the applicants sought. MF
was entitled to make an assessment based on a odngeorts, research and data from vat
sources. The Government insisted that there cauldobdoubt that MHPA had made an assess
having confirmed that they were satisfied thatlth& operations could be conducted safely ir
haven in light of the reports and research it hattlacted. In particular, any obligation under Ad
8 did not mean that the authorities could take @sttn only if comparable and measurable
were available in respect of each and every agfettte matter to be decided (citirfgacomellj
cited above, § 82; anthgkin and Otherscited above, § 118).

213. The decisions to grant planning permissiahlarzardous substances consent were me
the relevant authorities following a comprehensine detailed process of application, consulte
review and assessment. Both developments werautijecs of Environmental Statements subm
to the relevant local planning authorities in coiapte with applicable Regulations and the
Directive. They were detailed and lengthy documerssessing the main effects of the prop
development. The applications for planning permissiwere properly advertised and
Environmental Statements were made available fétipunspection, including by way of pub
exhibition (see paragraphs 17, 29-30, 37443nd 53 above). Relevant bodies acted on theg
of statutory consultees, including the HSE and MHRB#to the acceptable risk of the applicati
The Government confirmed that MHPA was a statutoonsultee of the hazardous substa
consent process. The absence of an HSE risk assastsefra discharge of LNG from a ship did
affect the fact that the HSE had carried out a askessment of an LNG vapour cloud release
the land and from the loading arm on a jetty farinihe haven, or from a rupture of the pipelim
the jetties, in which scenario the LNG would trawsler water before arriving at the land
paragraphs 93, 97 and 101 above).

214. According to the Government, MHPA had undemaand facilitated a detailed assessi
of the marine risks involved in the LNG terminaloposals. They referred to the Code
paragraphs 15758 above), the active participation of MHPA in thecess of risk assessir
undertaken by the developers in spring 2002 andithalation tests and other training exercise
particular, MHPAS range of risk assessment included the reportsaaselssments identified in
summary grounds (see paragraph 72 above). SIGTtGalsa worked with MHPA and confirm
to the best of its knowledge that the LNG termiopérators had done precisely what they w
expect to be done in undertaking risk assessmewkplanning for LNG shipping (see paragre
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74-75 above). It was logical and sensible that movemeh shipping within the port should
subject to regulation, control and detailed assessnby MHPA. That body had considere
experience and knowledge of the port and theseslohdperations.

215. The Government argued that the authoritiese vemtitled to rely on the advice of
consultees without requiring further environmentdbrmation or the detail of any of the stud
Such assessments were made in the context of teésHiBtailed assessment and acceptance
risks, continuing regulatory duties, MHPAduties and the obvious interest of the operatothe
safe operation of the Milford Haven port. Both aders were under an obligation to provide s¢
reports pursuant to the COMAH Regulations, althotigse reports had not been made publi
reasons of national security. The HSE reviewed rédmmorts in respect of its regulation of
shoreside risks. In deciding whether it had enougbrmation to permit the LNG terminals
proceed, the relevant authorities were entitledveagh all the evidence before them and \
entitled to conclude that the grant of permissiamsl consents struck a fair balance and
proportionate, bearing in mind the overall asses$miEthe acceptability of the LNG terminals.

216. The Government pointed out that the applgcéiaid been able to bring a challenge ir
domestic courts by way of judicial review of thecid#on to grant the permissions and cons
They had failed to bring their challenge in timel avere therefore legitimately refused permissic
proceed with their challenge. In deciding to refpsemission, both the High Court and the Cou
Appeal had observed in full any procedural and tsultive rights arising under Article 8, givi
careful consideration to the knowledge of the ajgpits of the relevant decisions at the t
whether there was any reasonable excuse for tlg;dehether allowing the claim to proceed w
cause prejudice or detriment to good administratimnd whether the public interest justi
permitting the claim to proceed.

(b) The Court’s assessment

(i) General principles

217. The Court reiterates that in a case involdagisions affecting environmental issues t
are two aspects to the inquiry which it may carwy. d-irst, the Court may assess the subste
merits of the national authoritiedecision to ensure that it is compatible with A#i8. Second,
may scrutinise the decisianaking process to ensure that due weight has beesrded to th
interests of the individual (semutatis mutandisHatton andOthers, cited above, § 9&jiacomell
cited above, § 79; anfbhgkin and Otherscited above, § 115).

218. It is for the national authorities to make fthitial assessment of the “necessifgt ar
interference. They are in principle better pladeghtan international court to assess the requirts
relating to the transport and processing of LNGaiparticular local context and to determine
most appropriate environmental policies and indigidneasures while taking into account the n
of the local community. The Court has thereforeeegpdly stated that in cases raising environm
issues the State must be allowed a wide margipfegiation (seélatton and Otherscited above
8 100;Giacomellj cited above, § 80Faskin and Otherscited above, § 116).

219. As the Court has previously indicated, alttoérticle 8 contains no explicit procedt
requirements, the decisionaking process leading to measures of interferencgt be fair and mt
afford due respect to the interests safeguardedetondividual by Article 8 (se&iacomellj citec
above, 8§ 82; an@agkin and Otherscited above, § 118). It is therefore necessamgottsider all th
procedural aspects, including the type of policydecision involved, the extent to which the vi
of individuals were taken into account throughdwe tlecisiomnaking process and the proced
safeguards available (seatton and Otherscited above, § 104Giacomellj cited above, § 82; a
Taskin and Otherscited above, 8 118). However, this does not nteahthe authorities can te
decisions only if comprehensive and measurable dataavailable in relation to each and e
aspect of the matter to be decided (Gemcomellj cited above, § 82; anhskin and Otherscitec
above, § 118).

220. A governmental decisianaking process concerning complex issues of enwiesnal an
economic policy must in the first place involve egpiate investigations and studies so tha
effects of activities that might damage the envinent and infringe individualstights may b
predicted and evaluated in advance and a fair balaray accordingly be struck between the va

http://cmiskp.echr.coe.int/tkp197/viewhbkm.asp7eedd=87673220&skin=hud¢fr... 05/03/201.



Page34 sur4(C

conflicting interests at stake (sHatton and Othel, cited above, § 12{Giacomell, cited above
8 83; Taskin and Otherscited above, 8 11Pubetska and Others v. Ukraineo. 30499/03, § 14
10 February 2011; ar@rimkovskaya v. Ukrainaio. 38182/03, § 67, 21 July 2011).

221. Finally, the individuals concerned must aoable to appeal to the courts against
decision, act or omission where they consider their interests or their comments have not
given sufficient weight in the decision-making pees (seemutatis mutandisHatton and Others
cited above, § 128 askin and Otherscited above, 88 118-119; aiacomellj cited above, § 83).

(i) Application of the general principles to tfexcts of the case

222. The Court notes that the applicardemplaint concerns the alleged inadequacy o
authorities’assessment of the marine risks associated wittopleation of the LNG terminals
Milford Haven. Bearing in mind the wide margin qipaeciation accorded to the State in this
the Courts starting point in assessing whether a fair baldmes been struck between the pt
interest and the applicantsiterests in the case is the legislative and regtaframework whic
governed the hazardous activities at issue in teggnt case

223. In the first place, legislation was in pla@aguiring the developers to obtain plant
permission before proceeding with the developmétite@LNG terminals (see paragraphs 9 anc
above). The legislation obliges the planning autiesr to take into account relevant environme
information and to this end, the developers werpiired to prepare and submit an environmi
impact assessment of the project, identifyimdger alia, matters of concern in respect of pu
safety and the environment (see paragraphs1B20above). A process of assessment by rel
bodies and examination of the application by thanping authorities followed. A separ
application was required in respect of hazardobstsmmces consent (see paragraphs 10-11 and 138-
139 above), with a similarly detailed examinationthe relevant authority and an assessme
statutory consultees, which included the HSE andPMHThe COMAH Regulations impos
further stringent requirements on the operatorghef Dragon and South Hook sites to take
measures necessary to prevent major accidentodimditt their consequences (see paragraphs 144-
148 and 152 above). MHPA itself has powers to i@guihe use of the port and to issue instruc
and directions to users to ensure safety withinhtheen (see paragraphs 1885 above). It he
voluntarily complied with the Code, which providgsther guidance to improve safety with
areas (see paragraphs 1EB@ above). Vessels entering the haven are subjeet regime
certification to ensure that they are capable afyaday dangerous liquids (see paragraph 156 ak
Industry reports prepared by SIGTTO provide addailoguidelines on selecting sites for L
terminals and promoting best practice in the fidde paragraphs 1610 above). The Court
accordingly satisfied that an extensive legislatiwe regulatory framework is in place in the Ur
Kingdom, and more specifically at Milford Haven pdo promote safety and to limit the risks pc
by the transfer and processing of LNG in the area.

224. The domestic authoritiesvaluation of the assessments carried out by thelajers, i
cooperation with relevant authorities, is also omg importance. As the Court noted abowv
refusing leave to the applicants to seek judicgdiew of the grants of planning permission
hazardous substances consent in respect of theoD@yl South Hook sites, the Court of Ap
examined the applicantsbmplaint regarding the alleged deficiencies inrtfegine risks assessme
The court made it clear that if there was evidetiad public safety had been overlooked by
decisionmakers then that might justify granting permissiorseek judicial review, notwithstand
the delay (see paragraph 88 above). However, ihasiped that MHPA was a statutory body '
responsibility to ensure safety within its watensl dhat it had expressed itself to be satisfiedb
the safety of the proposed LNG terminals. It coasad that the local authorities were entitled tg
on the specialist advice received (see paragra@ib8oe).

225. Thejudge went on to address the specific allegationlemiay the applicants, namely
absence of an adequate assessment of the makadsee paragraph 93 above). He considere
the risk of collision had undoubtedly been dealthwly MHPA, as counsel for the applicants
conceded in the course of the hearing. In respiettteomore specific allegation that there had |
no assessment of the consequences of a relead¢Gffdr the local population, the judge did
accept that the evidence before the court supptiteedrgument that there had been a failure i
regard. He observed that the HSE had assessedhieotbnsequences and likelihood of an esca
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LNG for all lanc-based and jet-based activities. Although he mistakenly believedhat time
that this included a major release from a deliv@np while tied up at the jetty, he later explai
that this error did not affect his conclusions ttreg risk assessments had been adequate. He
that the HSE had carried out an assessment ofdksiljlity of an LNG release on the shor
location not obviously more distant from the arefspopulation then the proposed jetties
paragraph 101 above). The judge also referred ¢oadsessment process in which MHPA
participated and to the various reports and exesctarried out so that it could fulfil its statwyl
responsibilities for safety, cited in its summargunds. He noted that MHPA had been require
concentrate on the risk of a collision, and thaippeared to have done this. Taking into accoue
studies undertaken by the HSE, together with tisesssnents and exercises conducted by M
the judge was satisfied that the relevant mattexd been considered by the authorities
paragraph 93 above).

226. In the court’s subsequent decision on thepexing application, the judge referred aga
the range of studies carried out by MHPA, whichdbserved were largely directed toward:
assessment of the marine risks. He noted that thaseevidence before the court that there
never been an incident involving a major releagenfra ship to the external atmosphere.
emphasised that it was principally for MHPA to dleciwhat research was necessary for it t
satisfied as to the level of risk to public safétgm the operation of the LNG terminals,
considered that the evidence fell “far shat’demonstrating that MHPA had neglected its sta
duties. Finally, he made reference to the powehefauthorities to revoke the consents if evid
emerged that the risks posed by the unloading of L&l the jetties were greater than they
appeared (see paragraph 101 above).

227. Turning to the assessments conducted byellbegant authorities, the Court observes
both sites were the subject of lengthy EnvironmeS8tatements, which identified potential ri
from the operation of the LNG terminals and propsetigating measures (see paragraph3.7-
30-32 and 44-48 above). In respect of the Dragonital, the Statement referred to MHRA®DIe ir
assisting Petroplus in planning the marine aspadise project to ensure the safety of the prop
It made reference to exercises to be conductedt@ride need for consultation in respect o
assessment of the marine risks and during the mlesmnstruction and operational stages o
project (see paragraph 21 above). A teak simulation exercise was carried out, and amsich:
regarding wind conditions were drawn from it (seeggraph 22 above). Consideration was giv:
the effects of the increase in traffic within thavien (see paragraphs 23 and 31 above). Mitic
measures identified included continuing consultaiad further simulation exercises (see parag
23 above). In the context of the assessment foStheh Hook site, reference was made to a fc
marine hazard exercise which identified potentiglgation measures which could be incorpor
into the design of the terminal (see paragraph Bave). Specific hazards with the potentia
extend beyond the boundaries of the site itselfewadso identified and safeguards were prog
(see paragraph 48 above). In its submissions tpldrning authorities and through correspond
and interviews in the media, MHPA explained thatdts working with specialists to ensure the
and effective management of large LNG vesselsenhéven (see paragraphs 26-27, 40, 4%5&5-
64-66 and 6870 above). In particular the Chief Executive of Mk RIentified possible measul
which could reduce risks and explained that MHPA haen working with the developers to en
that the possibility of a shipping incident wasreriely low (see paragraphs 56-above). H
emphasised that MHPA had the power to control esage of LNG vessels through the have
laying down conditions regarding, for example, time of entry, state of the tide, the numbe
pilots and the number of tugs (see paragraph 6%egbéle and the Harbourmaster of the hi
consistently referred to the risk assessment wordertaken by the developers, MHPA and c
specialists (see paragraphs 55-56, 65-66 an@968bove). In its summary grounds in the
judicial review proceedings, reference was mada tumber of different reports and studies w
had informed MHPAS view on the safety of the proposals and its egsafor managing the LN
vessels in the haven (see paragraphs 71-72 above).

228. The Court notes that the applicants haveigedva copy of a report and a letter fron
expert originally instructed in 2008 in the contekia complaint made to the European Commis
(see paragraphs 1228 above). The expert expressed the view thag¢ there a number of gaps
the risk assessment carried out, and that thematon collated had never been pulled togethe
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clear and convincing analysis (see paragraph-128 above). However, it is clear that the re
was prepared after the domestic proceedings hawinared, and the applicants appear to
lodged no expert report for consideration by thendstic courts in the context of their judi
review claim. If they consider that new expert evide provides support for their claims regar
the assessment of the marine risks, then it is opéimem, as the Court of Appeal itself pointed
(see paragraph 101 above), to apply to have theeots revoked. In such proceedings they ¢
rely on any new expert evidence. In any event, dlielence merely expressed one view
situation which was capable of multiple differingimons, and as noted above, the courts
satisfied that on the basis of all the evidenceigethem, the assessments carried out were adequate

229. The applicants further relied on the guidan€eSIGTTO, which they claim was r
followed by MHPA. However, the SIGTTO guidance st hinding and is only one factor to
taken into account in assessing the sufficiencghefassessments conducted. In any case, Sl
itself indicated that to the best of its knowleddelPA had done everything that was expected
in respect of risk assessment and planning for ISNiBping (see paragraphs 74-75 above).

230. As regards the procedural aspects of the, ¢aseCourt notes that the applications
planning permission were publicised and that contsmélem members of the public were invi
(see paragraphs 17, 29-30, 37,44Band 53 above). The applicants were able to jsekdial review
of the impugned decisions, and even though thegdddheir applications for judicial review le
the courts nonetheless examined their complairdgpaovided detailed factual and legal reason
not extending the time, with reference to the dusiatisfaction with the assessment by
authorities of the safety of the LNG terminals. yhead the benefit of three oral hearings in
context of their application for leave to seek gi@li review (see paragraphs 78, 86 and 98 above).

231. The Court reiterates that the protectionrd#d by Article 8 in this area does not mean
decisions can only be taken if comprehensive andsorable data are available in relation to
and every aspect of the matter to be decided. énptesent case, there was a coheren
comprehensive legislative and regulatory framewgwierning the activities in question. It is cl
that extensive reports and studies were carriethaaspect of the proposed LNG terminals, by
HSE and MHPA, in cooperation with the developerbe Tplanning and hazardous substa
authorities as well as the domestic courts wersfeat with the advice provided by the relev
authorities. In the circumstances, it does not appe the Court that there has been any ma
error of appreciation by the national authoritiasstriking a fair balance between the compe
interests in the case (seadeyeva v. Russiaited above, § 105).

232. The Court therefore considers that the redgainState has fulfilled its obligation to sec
the applicantsright to respect for their private lives and hom&kere has accordingly been
violation of Article 8 of the Convention.

D. The complaint regarding disclosure of informaton

233. The applicants also complained about the ¢ddkformation disclosed regarding the ri
associated with the LNG terminals in Milford Haven.

1. Admissibility

(8) The parties’ submissions

234. The Government contended that it was opethhaocapplicants to pursue their comple
regarding access to information with the relevamhdstic authorities. There was a specific dom
procedure covering access to environmental infaomatvhich provided the applicants with a ri
to seek information from MHPA or from any otherennt authority under the Environmel
Information Regulations. Indeed, they had alreaatycessfully invoked their rights against MH
and obtained copies of two reports (see paragraPid 20 above). It was not clear what additic
information the applicants still sought, if any. Wever, if they did require further information tt
the Environmental Information Regulations and th@l FAct (see paragraphs 17478 above
provided for a route of appeal via the Informat@ommissioner and the Information Tribunal, \
a possible appeal to the Upper Tribunal and uletyab the Court of Appeal.

235. The applicants emphasised that they had edrtheir requests for data from MHPA,
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judicial review and with the Information CommissesnWhen MHPA had finally provided so
of the data sought, it was heavily redacted. Th@iegnts did not see what more they could pos
have done by way of seeking to obtain more inforomatThey did not consider that additio
information requests would have resulted in moefulgesults, and it was likely that MHPA wo
have strongly resisted any further efforts.

(b) The Court’s assessment

236. The Court considers that the question whetherapplicants have exhausted dom
remedies in respect of their complaint regardingeas to information is closely linked to the mq
of this complaint (se®cGinley and Egan v. the United KingdpothJune 1998, § 7Reports1998-
). 1t therefore decides to join the objectiontte merits.

237. The Court notes that this complaint is nonifestly ill-founded within the meaning
Article 35 § 3 of the Convention, nor is it inadsiide on any other grounds. It must therefor
declared admissible.

2. Merits
(8) The parties’ submissions

(i) The applicants

238. The applicants referred ®acomelli v. Italy cited above, 8 83, which they considere(
out the legal principle regarding the provisionirdbrmation. They claimed that the actions of
domestic authorities fell short of satisfying tleguirements set out in that case, for several nsaso

239. First, althoughGiacomelli referred to “conclusions’of risk assessments being m
available, the applicants considered that the teawhto be seen in context. Although it clearly
not require all raw data and calculations to beviged, the information made public had tc
sufficient to enable the public to understand thsi® on which the conclusions were reached
applicants emphasised that the underlying prinai@e that members of the public should be at
assess themselves the danger to which they weresedp In their case, the only conclus
provided were unsubstantiated assertions that iygoped development was safe. They notec
the Court inMcGinley and Egancited above, 8 101, had said that where a Stadaged i
hazardous activities which had adverse consequerdle 8 required that procedures
established to enable those potentially affecteseek all relevant and appropriate information.

240. Second, the applicants pointed out that tiiermation eventually released by MH
following the applicantspersistence before the Information Commissioner hess/ily redacted.
their view the assessments carried out were ineaepnt wholly insufficient to allow members of
public to assess the dangers to which they weresex}y and they referred in this respect tc
conclusions of Dr Cox (see paragraphs 125-128 gbove

241. Third, it remained the applicantsise that no authority, including MHPA, had cared ¢
satisfactory assessment of the risks of an LNGaseldrom a ship when manoeuvring or when
to a jetty. Without that assessment, it was imgasdor members of the public to evaluate the
to themselves or their families.

(i) The Government

242. The Government argued that any obligatiosiragiunder Article 8 did not extend to a ri
of access for the public to all studies used in desessment process. The Court had referi
previous judgments to the importance of public asd® conclusions and to information enak
members of the public to assess the danger to wheshwere exposed (citinguerra cited above
§ 60; andVicGinley and Egamwited above, § 97). In the Governmentiew, this obligation had be
satisfied.

243. First, MHPA had made public its conclusiomstioe studies it had conducted, confirn
that it considered that the LNG terminals couldperated safely. Second, the HSE had made |
its assessments of the likelihood and consequesfgearticular incidents. Third, MHPA had m:
known the conclusions of its risk assessments,rapdrticular as to the extremely small possik
of any incident occurring in the haven itself. Tdn@rere considerable amounts of information ir
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Environmental Statements. Finally, the Governmeiterated that the applicants had rece
access to two additional reports which they hacifipally requested. They therefore insisted
the applicants had enjoyed access to a wealthfafnration, including the professional assessi
of MHPA.

244. In the Governmerst’submission, there was no basis for requiringddtails of the ris
assessments necessarily to be disclosed where ahelusions had been made public;
assessments contained detailed information whidaghimbe commercially confidential or pos
threat to national security if disclosed; and theras a fully established domestic system
individuals to seek disclosure.

(b) The Court’s assessment

(i) General principles

245. In cases concerning hazardous activitiesintipertance of public access to the conclus
of studies undertaken to identify and evaluatesrafd to essential information enabling membe
the public to assess the danger to which theygresed is beyond question (semytatis mutandis
Guerra and Otherscited above, 8 60McGinley and Egancited above, 8 97Giacomellj citec
above, § 83; andiaskin and Otherscited above, § 119).

246. The Court has previously indicated that resfm private and family life under Article
further requires that where a Government engagésizardous activities which might have hid
adverse consequences on the health of those id/olv&ich activities, and where no considera
of national security arise, an effective and adbésgprocedure must be established which en
such persons to seek all relevant and appropn&emation (seéMcGinley and Egancited above
§ 101; andRoche v. the United Kingdoi@C], no. 32555/96, § 162, ECHR 2005-X).

(i) Application of the general principles to tfexts of the case

247. The Court observes at the outset that thenplg and hazardous substances applice
were public documents and formed the subject adrestve public consultation (see paragraph
29, 37, 43 and 53 above). The Environmental Statésreccompanying the applications were
made available to the public and the applicantsaodispute that they had access to them.
MHPA responded to the consultations and in its aaesp provided details of its conclusi
regarding the safety of the proposals (see parbgr&627, 49 and 55 above). MHPA a
responded to a number of queries by letter ancegpanse to journalistgjueries reiterating i
conclusions on the risks posed by the terminald, @oviding details of the simulation exerci
conducted, involving MHPA pilots, under differeneather and wind conditions (see paragraph
56, 64-66 and 68-70 above).

248. The Court further notes that the provisiohshe Environmental Information Regulatic
and the FOI Act establish an extensive regime tompte and facilitate public access
environmental information (see paragraphs 171-1B8ve). The definition of énvironmente
information” is relatively wide and can include information péntng to public safety (s
paragraph 177 above). In the event that informatequested is not provided by the rele
authority, a challenge to the Information Commissiois possible, followed by an appeal to
Information Rights Tribunal, the Upper Tribunal anttimately, the Court of Appeal (see paragi
178 above). Further requirements to provide speaifiormation to the public are contained in
EIA Directive and the COMAH Regulations (see paapinis 133 and 14951 above). Tt
applicants availed themselves of the possibiligisrded to them by this legislation, and obtaia
favourable decision from the Information Commissiorordering the release of two rep
requested by them (see paragraphs 12®-above). In so far as they now seek to complaih the
reports were heavily redacted, the Court obserties they have not suggested, nor have
provided any evidence to support the suggestiat,ttiey made a complaint to the relevant dom
authorities regarding the information providedappears that section 50 of the FOI Act would |
allowed the applicants to apply to the Informat@ommissioner for a ruling as to whether
information provided satisfied the obligations indeent on MHPA pursuant to the Environme
Information Regulations (see paragraph 178 above).

249. The Court reiterates the importance of infagrhe public of the conclusions of stuc
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undertaken and to other essential information emtifly and evaluate risks. As the Informa
Commissioner explained in his decision notice (gegagraph 119 above), disclosure
environmental information of the type requestedtlny applicants can add significantly to pu
knowledge of the risks posed by the development laatter inform public debate. However,
Court considers that in the present case, a gesdtad information was voluntarily provided to
public by MHPA and the developers of the proje@ise applicants have failed to demonstrate
any substantive documents were not disclosed to.the any event, in respect of any informa
which they allege was not provided, they had actess mechanism established by law to a
them specifically to seek particular informationmachanism which they employed successfull
the circumstances, the Court is satisfied thatah#horities provided information as requirec
Article 8 and that there was an effective and agibsprocedure by which the applicants could
any further relevant and appropriate informatioouth they so wish.

250. In conclusion, having regard to the informatprovided during the planning stage of
projects, to the provisions of the Environmentafotmation Regulations allowing access
environmental information and to the routes of a@b@eailable in the FOI Act, the Court finds t
the respondent State has fulfilled its positiveigdilon under Article 8 in relation to the
applicants. There has accordingly been no violatithis provision. In view of this conclusion,is
not necessary for the Court to rule on the Goveniagreliminary objection (see paragraph
above).

Il. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CON¥NTION

251. Relying on Article 6 8§ 1 of the Conventiohe tapplicants complained about the Cou
Appeal panel’s failure to recuse itself in the medings on whether to men its judgment in lig
of an error of fact.

252. The Court observes at the outset that thgmeat of the Court of Appeal of 17 March 2
was final as no further appeal was possible. ThertQecalls that the Convention does not ot
States to allow individuals the opportunity to haheir cases repened once a judgment
become final (see, most recentifgainio v. Finland(dec.), no. 62123/09, 3 May 2011; akdlu v.
Finland (dec.), no. 56463/10, 3 May 2011). Moreover, Adi@d § 1 of the Convention is |
applicable to proceedings concerning an applicatoorthe reepening of civil proceedings whi
have been terminated by a final decision (s#er alia, Surmont and De Meurechy v. Belgiumos
13601/88 and 13602/88, Commission decision of § 19I89, Decisions and Reports 62 p. .
Helmers v. Swed, no. 27522/95, Commission decision of 1 July 1988gported; an¥ainio anc
Kolu, both cited above).

253. The applicants’ complaint under Article 6 §lccordingly incompatibleatione materiae
with the provisions of the Convention and must belared inadmissible pursuant to Article 35
and 4 of the Convention.

lll. OTHER ALLEGED VIOLATIONS OF THE CONVENTION

254. Lastly, the applicants complained under Agtié 8 1 of the Convention that the dome
courts’ failure to make a disclosure order in the judicaaliew proceedings concerning the grar
planning permission and hazardous substances damsénhat the Court of Appealfailure to het
arguments relating to an application for a protectiosts order violated their right to a fair triahc
under Article 13 that the implementation by the @ai Appeal of the procedure under Part 5
CPR had denied them an effective remedy in resigebeir Convention complaints.

255. In the light of all the material in its poss®n, and in so far as the matters complain
are within its competence, the Court finds no apgreze of a violation of the rights and freedom:
out in the Convention or its Protocols arising frimase complaints.

FOR THESE REASONS, THE COURT UNANIMOUSI
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1. Joinsto the merits the Governm¢s nor-exhaustion objection regarding the alleged denifi
access to information argkclaresthe applicantscomplaint under Article 8 of the Convent
admissible anthe remainder of the application inadmissible;

2. Holdsthat there has been no violation of Article 8haf Convention;
3. Holdsthat it is not necessary to rule on the Governisa@itove-mentioned objection.

Done in English, and notified in writing on 14 Fe@ry 2012, pursuant to Rule 77 88 2 and
the Rules of Court.

Lawrence Early Lech Garlicki
Registrar President
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